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The American Bar Association’s Special Committee on the 
Economic Condition of the Bar made a report upon existing 
studies and prepared a manual for future studies. The report 
said: “It is hoped that as many state, local and junior bar 
associations as possible will set up committees to pursue the 
kind of studies herein described, and other studies which may 


suggest themselves; and to discuss and explore and, where 
feasible, to experiment with measures designed to improve the 
economic well-being of the profession, consistent with its tradi- 


tion of independence and its ideal of public service.”” 


Pursuant to the hope above expressed, the Columbus Bar 
Association undertook to conduct a small survey of potential 
legal business in Columbus, using the blanks which appear on 
pages 223-7 of the report of the American Bar Association 
Committee. These blanks had been used in New Haven in a 
survey supervised by Judge Charles E. Clark, then Dean of 
the Yale Law School. 

There are several questions which are of interest to lawyers 
in connection with the problems of expanding their professional 
services: (1) To what extent do individuals have problems 

* Address given before the meeting of the House of Delegates of the Ohio 
State Bar Association, April 25, 1940. 

¢ Professor of Law, Ohio State University. 

1 Report of the Special Committee on the Economic Condition of the Bar, 
The American Bar Association, 1939. 
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which might be called legal business? (2) To what extent is 
that business now taken to lawyers? (3) To what extent are 
other advisors used? (4) Why is not more business taken to 
lawyers? (a) Has past service been satisfactory? (b) Can 
potential clients readily contact lawyers? (c) How do they 
now select lawyers? (d) What is the opinion of the public 
about lawyers? (5) How can lawyers render more service to 
the public? 


Extent of Law Business and Amount Taken to Lawyers 


To find some approximate answers to these questions the 
Columbus Bar Association undertook the task of interviewing 
a number of Columbus residents at their homes with respect to 
personal matters and at their places of business with respect to 
business problems. There were 334 persons interviewed at 
their homes and 177 persous interviewed at places of business. 
These latter included neighborhood business men and down- 
town business men, with the exception of department store and 
the “chain-store” merchants. In all instances there was a sepa- 
ration between adjustment matters and preventive matters. The 
former deal with controversial claims, while the latter deal 
with transactions not involved in any controversy. 

The 177 business men interviewed consisted of 98 down- 
town merchants and 79 neighborhood merchants. The matters 
were reported as follows: 


Matters For ADJUSTMENT 
Downtown Merchants 


Lawyer Other No 
Items Consulted Advisor Advisor 

(re 18 4 3 It 
Inheritance .......... 7 4 ae 3 
Collections .......... 33 9 12 12 
eee 6 5 cise I 
I Sis a htesn ia Sears 12 6 3 3 
MO ord. bere as lars 76 28 18 30 


Lawyer consulted, 36.8% 
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Neighborhood Merchants 
Lawyer Other No 
Items Consulted Advisor Advisor 
Se ae 13 2 at 11 
inheritence .......... 2 2 ee 
Collections ......04%. 20 2 9 9 
RS ere 2 gag ore 2 
Eas care wen es 11 5 6 
Se er 48 11 9 28 
Lawyer consulted, 22.9% 
PREVENTIVE MatTTers 
Downtown Merchants 
Lawyer Other No 
Items Consulted Advisor Advisor 
income Taz ......5.. 55 3 19 33 
fe re 65 1 7 57 
Gov. Regulation ...... 45 6 39 
Rent with Lease ...... 18 3 1 14 
Property Arrangement... 4 2 fe) 2 
_. SR eee 6 6 ey 
ee 10 3 7 
| EE err es 4 I 3 
WE (oo Ga sis 20 19 33 155 
Lawyer consulted, 9.1% 
Neighborhood Merchants 
Lawyer Other No 
Items Consulted Advisor Advisor 
pacts Tax ......... 13 2 2 9 
Lo es ee 
Gov. Regulation ...... ane he eae ie 
Rent with Lease ...... 5 $ tok 3 
Property Arrangement . 2 I bes I 
EI essai ht chase ciao 
Se 4 2 2 
a eer 3 3 
See pear ee 27 10 2 15 


Lawyer consulted, 37% 


The downtown merchants reported a total of 283 items. 
This is about three items per person. The New Haven study 
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reported four items per person for their 61 neighborhood busi- 
nessmen interviewed. However, as to the quantity of items, 
there is not a great deal of accuracy, as the judgment of the 
persons interviewed may vary widely upon what is considered 
as an item to be reported. However, the report as to the use 
of the lawyer upon the items mentioned is reasonably accurate. 

The lawyer was consulted by the downtown business man 
in 36.8 per cent of his adjustment problems. This is some- 
what less than is shown in the New Haven study which was 
44.5 per cent. In his preventive matters he consulted a lawyer 
in 9.1 per cent of his matters which is some larger than in the 
4 per cent in New Haven. 

The report of an individual about matters which are poten- 
tially legal may be faulty, but any person knows whether or 
not he consulted a lawyer at all. Of the 98 downtown mer- 
chants who would be expected to have problems likely to 
involve some legal question, there were 60 who did not consult 
a lawyer at all last year. There were 21 who consulted lawyers 
on adjustment matters only, 12 who consulted lawyers on 
preventive matters only, and only 5 who consulted lawyers 
on both adjustment and preventive matters. This would indi- 
cate not a very general use of attorneys by business men. 

In order to get a broader picture of the percentage of mat- 
ters taken to a lawyer, another group of intermediate business 
men were interviewed and interrogated as to legal business 
within recent years. There were 176 items of adjustment 
matters of which 40 per cent were referred to lawyers. These 
merchants reported 73 preventive matters of which 39.7 per 
cent were handled by attorneys. This latter figure differs 
markedly from the report of the downtown merchants in 
Columbus or the merchants reporting in New Haven. The 
figure, however, is similar to the report of the neighborhood 
merchants in Columbus where 37 per cent of the items were 
referred to attorneys. The difference can probably be accounted 
for by the fact that the neighborhood business men reported 
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a smaller percentage of problems concerning taxation and gov- 
ernment regulations. These are seldom referred to attorneys. 

As would be expected there is a difference in the reports 
made by residents. The items reported by the 334 interviewed 
were as follows: 


ADJUSTMENT MatTrTers 


Lawyer Other No 
Items Consulted Advisor Advisor 

Accidents ........ . oa 7 aed 44 

babermenee .......+. 26 20 I 5 
Divorce and Alimony .. 2 2 

SE Snowe ond Se 9 4 se 5 

Merchandise ...... 7 ed ea 7 

Saree 6 bse I 5 

eee . 18 3 os 15 

Total (roan od 36 2 1 


PREVENTIVE MATTERS 


Lawyer Other No 
Items Consulted Advisor Advisor 

Rent with Lease ...... 125 14 I 110 
Income Tax Return .. 113 10 3 100 
Property Arrangement . 21 8 I 12 
Win EOWA .. 2505... 12 10 esd 2 
PEEING ees 14 2 oe 12 
Sewers re 2 I near 1 
ee erent ae 287 45 5 237 


Of the adjustment matters 30 per cent were referred to a 
lawyer which is somewhat less than the 44.6 per cent reported 
in New Haven. Of the preventive matters there were 15.6 per 
cent referred to a lawyer. This again was less than the 19.2 
per cent reported in New Haven. 

The 334 residents reported a total of 406 items or 1.21 
item per person. However, this total includes the 124 items 
of rents with lease which were reported by the residents of the 
Olentangy Village. As most everyone had this problem during 
the past year because of the recent occupancy of this set of 
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apartments, this item should be excluded if one is attempting 
to get an accurate report of the typical situation. With the 
omission of this item, the residents would average .84 of a 
case per person which is nearer the figure .76 reported by 
residents of New Haven. 

This evidence of potential law business is not very con- 
clusive because no one can tell how many of the items are 
significant enough to go to a lawyer. Certainly the large num- 
ber of written leases signed by the residents of the Olentangy 
Village were not all potential law matters. Of the 124 leases 
14 were submitted to lawyers for advice. 

There would probably have been occasion to use an attorney 
if a tenant desired to ascertain all his rights and liabilities under 
the lease. The document consisted of three pages of fine print 
containing about 3800 words, and included, in addition to the 
usual provisions, an agreement not to remove any personal 
property from the premises until the rent was paid, and an 
authorization to the landlord to attach such property for any 
past due installment of rent. The tenant waived right of appeal 
from any judgment, and waived stay of execution or exemption 
from civil process. He also gave a warrant to any attorney to 
appear and confess judgment in any ejectment action. These 
and other provisions provide ample reason to seek a lawyer’s 
advice if one is disposed to find out his complete legal rights 
anc obligations under this lease. One can never be sure how 
much use there will be of more legal services until such service 
is made more readily accessible in that area and a state of 
saturation is secured. 

There is considerable talk about the unlawful practice of 
law by real estate men in signing contracts, leases, etc. Here 
there was no evidence of an intermediary as the tenant executed 
the lease with the landlord or his agent. But all the talk in 
the world about wrongful work of real estate agents will not 
induce the client to go to the lawyer unless the lawyers set 
up some sort of machinery to attract these small items of busi- 
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ness, and to hold that business by charging an amount that will 
be considered reasonable for the service rendered. 

To get another picture of the tendency to consult a lawyer, 
a more specific analysis of the accident claims will be made. 





All Accident Claims Automobile Accidents 
Per Cent Per Cent 
Lawyer Handled Lawyer Handled 
Total Advisor by Lawyer Total Advisor by Lawyer 
Downtown Merchants .. 18 4 22 12 2 16.6 
Neighborhood and 
Intermediate Merchants... 63 21 33-3 $2 17 32.7 
EE tinedos, vaaences $1 7 13.7 35 6 17 
ME sasccesivne ce 132 32 24.2 99 25 25.2 


In contrast with the accident claims are inheritance and 
will matters. 


Inheritance Matters Wills Drawn 
Per Cent Per Cent 
Lawyer Handled Lawyer Handled 
Total Advisor by Lawyer Total Advisor by Lawyer 
Te See 23 16 69.6 11 11 100 
IEE eee ee 26 20 77 12 10 83 
We cparadeaaeen 49 36 73-4 23 21 91.3 


Of the 72 inheritance and will matters 79.1% were handled by lawyers. 


This would indicate that in those areas where the value of 
a lawyer’s services is more apparent he will be consulted, but 
in the accident field where the value of the lawyer’s service is 
not so apparent, his services are sought less frequently. The 
reasons for this may be due to the opinions and attitudes which 
the parties have with respect to lawyers. 


Extent to Which Lay-Advisor Is Used 


The information previously tabulated has been directed 
primarily to the two questions, first, how many matters are now 
encountered by business men and residents which may be con- 
sidered potential law business, and second, how many of those 
matters are now taken to lawyers. The next and related ques- 
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tion is how many of such matters are taken to advisors other 
than lawyers. 

The reports indicate that there seems to be very little unau- 
thorized practice of the law in these areas contacted. Of the 
adjustment matters encountered by business men, there were 
21 per cent handled by non-lawyers. If the collection agencies 
were eliminated, this percentage would be less than 5 per cent. 
Of the preventive matters encountered by business men there 
were I5 per cent handled by non-lawyers. If the accountants 
were eliminated in tax matters, this percentage would be less 
than one half of one percent. 

The use of the lay advisor is even less among the residents, 
being 1% per cent for all matters, adjustment and preventive. 
If the accountants were eliminated there would also be less 
than one half of one per cent. Of the 1000 items reported by 
all persons there were only 15 which were handled by laymen 
other than accountants and collection agencies, and most of 
these were designated as a relative or a friend. 

The fear upon the part of lawyers that lay agencies are 
encroaching upon the practice seems to be somewhat unfounded. 
A more substantial peril is the fact that the client is not getting 
advice from any source. This is seen very strikingly in regard 
to accident cases. Informants reported that many of their claims 
were handled by insurance adjustors. Such person was a repre- 
sentative of the other party, and therefore the claimant had no 
advisor working in his interest. The unwillingness of the 
claimant to use the lawyer in such cases because of ignorance 
of one’s rights or because of fear of the consequences is a more 
serious peril to law practice than any possible unlawful practice 
in that field. 


Are Legal Services Unsatisfactory? 


To what is this distrust of the lawyer, or this unwillingness 
to use his services due? Is it due to the unsatisfactory services 
which the lawyer has rendered in the past? 
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The reports of all persons indicate satisfaction with lawyers’ 
services. The business men and the residents alike report satis- 
faction in 90 per cent of the adjustment matters handled by 
lawyers. The downtown business men and the Olentangy Vil- 
lage residents were asked special questions with respect to their 
experience with lawyers and reported as follows: 


Downtown Busi- Olentangy Vil- 
ness Men lage Residents 


Were charges reasonable?........... ae 47 37 
No 5 3 
Were services satisfactory?.............. Yes 50 49 
No 6 5 

Would you choose lawyer again 
fee NRE SE es ae ode Yes 35 46 
No 7 8 
Depends on facts 13 I 


The dissatisfaction with services was probably largely due 
to a claim of excessive charges. However, this was not always 
the case, as in about a fourth of the cases the client reported 
satisfaction although he claimed the charges were unreasonable. 

These people were asked their opinion of lawyers and the 
reason therefor. The answers to this question showed opinions 
and attitudes not reflected by the satisfaction with actual cases. 
Of the 95 downtown business men reporting, 49 or about half 
reported attitudes not adverse by responding “majority O.K.,” 
“O.K. as far as I know,” or “depends on individual”; 6 indi- 
cated attitudes that the majority of attorneys were untrust- 
worthy or unscrupulous; 11 indicated that fees were excessively 
high; and 20 indicated that some were crooks, shysters and 
ambulance chasers; and 9 expressed other unfavorable opinions. 

This report of opinion does not have a great deal of mean- 
ing when one attempts to tabulate it, as there is a wide variety 
in expression of opinion. Then too, one does not know very 
definitely what the informant means when he reports that some 
are crooks and shysters. Probably quite a small percentage of 
lawyers is meant but enough to cause the informant to mention 
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the fact and also to report that he has reason to have that 
opinion. It is probably more than a mere inference that may 
be drawn from the assumption that there are crooks in all 
vocations. In reporting the reason for an adverse opinion there 
were 18 who mentioned newspapers as a source or partial 
source of the opinion. The rest reported that the opinion was 
based upon personal experience or the experience of friends. 

The opinions expressed by the residents in Olentangy Vil- 
lage were much less critical, because many stated that they had 
very little contact with lawyers. Thirty reported that lawyers 
were “O.K. as far as they knew”; 36 reported that “majority 
were O.K.”; 35 stated that the lawyer’s character depended 
on the individual; 31 had a more critical opinion with varying 
degree of criticism, 8 of which dealt with excessive fees. 

Here again there were about 15 per cent who reported that 
they had read of cases where lawyers were crooked, or ambu- 
lance chasers, or had taken fees from estates which were larger 
than the share to the heirs. There were less than 10 per cent 
who had very strong adverse feelings based upon personal 
experience. 


How Can Lawyers Render More Extensive Service? 


The final question raised by this survey is how can lawyers 
render more service to the public and possibly meet the need 
in this field of undeveloped legal service? There are three 
methods of tapping this potential legal service. First, there 
could be set up an organized Legal Service Bureau or Neigh- 
borhood Law Office sponsored and supervised by the bar 
association. Second, there could be a legal reference service 
set up by the bar association to aid the potential client in getting 
contact with a lawyer. Third, there could be more attention 
paid to the bar’s public relations so that members of the public 
would better understand legal service and not be so fearful 
of contacting the lawyer. The public could also be better 
informed of the value of some small service in the field of 
preventive matters. 
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The Legal Service Bureau has been much discussed and is 
in a way being experimented with in Philadelphia by the 
Neighborhood Law Offices set up under the sponsorship of the 
Philadelphia Chapter of the Lawyers’ Guild. This is primarily 
a large city venture where there are groups of people who have 
claims of similar nature which can be handled on a large scale 
and at a charge which would attract and hold that type of 
service. 

The existing system cannot properly handle the small 
matters which come to a lawyer. They may be problems that 
the lawyer does not customarily handle and he is required 
to do considerable investigating of the substantive law and 
procedure involved. The lawyer expects the business to partly 
pay for this educational experience and thus he feels obliged to 
charge more than the type of service will ordinarily afford. 
This may be “practicing” law but it is not in the sense usually 
understood by clients. The client feels that the service is not 
worth the cost and does not return. In some instances he may 
seek lay agencies. To meet this low priced service an organi- 
zation is suggested to handle cases in such quantities that the 
lawyer can afford to render the service at a price which the 
client can afford to pay. 

Does the Columbus survey indicate an undeveloped service 
in large quantities? There was one large item of legal service 
by the residents in Olentangy Village. Practically everybody 
(124) had executed a lease within the year, and of these 12 
per cent had consulted lawyers. It may be seriously questioned 
whether many of these problems involve questions where the 
particular interests of the client requires special legal advice. 
At least the cases are not numerous enough in the general run 
of residents to say that here is a need for a special bureau. The 
next item of any size encountered by residents was the income 
tax return. About 10 per cent sought legal advice and 2% per 
cent sought accountants. Here again it may be questionable 
whether these problems are ones which a lawyer should solve 
or whether the problems are merely ones of bookkeeping. 
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It does not appear from the Columbus survey that there 
would be much demand for a Legal Service Bureau which is 
set up for the purpose of handling a large number of similar 
problems. 

If the Bureau is merely set up to handle general business 
of a small nature, then other devices might be adopted to attract 
the business to regular law offices. 

The second agency suggested to attract business which does 
not now find its way to a law office is the Lawyers’ Reference 
Service established by the bar association. By this agency a 
client may get contact with some lawyer who is familiar with 
the particular type of problem. Some lawyers question the 
necessity of such an agency because a stranger wanting a lawyer 
could go to a telephone book and select one. However, very 
few lawyers are selected that way. 

Inquiry was made of the downtown business men and 
Olentangy Village residents to find out how they selected their 
lawyers. They reported 


Downtown Olentangy 


Business Village 

Previous service ............ Pditlhas BS oy ate 25 5 
iad) Aina als shad obec dwk mde 23 33 
Recommended by friend .................... 5 8 
to ik are aves aback 3 I 
Offered help personally ; . 1 I 
Offered help by another I 

Total reporting ....... Eee tcl Sane $s. 57 49 


Of these persons reporting 81 per cent reported that their 
lawyer was selected either because of previous service or because 
he was a friend. Of the new contacts with lawyers 72 per cent 
reported that they went to a lawyer who was a friend, or 97 per 
cent went to a lawyer with whom there was some personal 
contact either because he was a friend, a relative, or recom- 
mended by a friend. These same persons were asked whether 
their lawyer was recommended by their doctor, their banker, 
the police, a neighbor, or because of having read about the 
lawyer in the newspaper or for any other reason. No one gave 
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any of these latter reasons. Especially, no one stated that he 
used the telephone book to get the name of his lawyer. 

This report bears out the impression held by most lawyers 
that most of his new business comes from his friends. This 
may be the reason that he has joined most of the lodges and 
luncheon clubs. However, the effort of the individual lawyer 
has been about exhausted unless the calendar is revised and 
more luncheon clubs can be formed. If individual effort cannot 
be used, then the organized bar should adopt some measure 
to assist the lawyer getting in contact with the new client. This 
situation would seem to suggest the advisability of establishing 
some reference bureau or service whereby the prospective client 
could more readily get contact with a lawyer who was spe- 
cially qualified to handle the particular problem involved. This 
device was recommended by several of the business men inter- 
viewed. The questions were specifically asked of the Olentangy 
Village residents. They reported 


Reference Bureau would be of value............ 107 
SE Ne De aioe ss oes wees eam sas ees 4 
pg fer ere eee 6 
PTE EEE TTT Pro reCe 7 


One of the incidental benefits of a reference service is the 
opportunity it affords of developing and publicizing some sys- 
tem of charges for consultation or other standardized service. 
One of the frequent objections raised by business men was the 
almost prevalent practice of lawyers to make no charge for a 
simple consultation service. The lawyer usually states that the 
matter could be handled at a later time. The client states that 
he usually does not return to the lawyer as he figures that he 
may be charged an extra amount even including the services 
rendered to others. One of the values of the system experi- 
mented with in Philadelphia is the definite understanding the 
client has of the cost of the legal service which he seeks. 

The third remedy to assist this group of unserved clients 
is the establishment of better public relations by giving certain 
publicity and information about legal service. The greatest 
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need is to get better newspaper publicity about legal service and 
to avoid creating the impression that lawyers’ services are to be 
feared and avoided. More specific information can be given 
by the organized bar of the inherent nature of the lawyer’s 
service. Attention should also be given to the various activities 
which show more accurately the lawyers’ real contribution to 
public welfare. 
SUMMARY 


The following items are tentatively suggested by the sur- 
vey. It must be recognized that it is impossible to draw too 
definite conclusions from the sample which was selected. How- 
ever, the following items of interest are suggested: 


1. People, including business men, are not in the habit of 
taking a substantial number of their potential legal problems 
to lawyers. 


2. They do not take them to lay agencies to any appreciable 
extent. 


3. When lawyers are employed, their services are reason- 
ably satisfactory. 


4. There is a considerable impression that the cost of 
handling small matters is disproportionately high. 


5. There is an adverse opinion about lawyer’s services 
which is out of proportion to the actual experience of those 
persons with lawyers. 


6. Persons ordinarily contact a lawyer because of previous 
service or because he is a friend. 


7. There is overwhelming approval of a system of reference 
whereby a person may be able to more satisfactorily contact a 


lawyer. 

8. The remedy lies in some concerted effort on the part of 
the organized bar to: (a) establish agencies to render the legal 
service under circumstances which will attract the business; (b) 
arrange some system of referring clients to lawyers; or (c) give 
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more attention to correcting the public’s misunderstanding of 
the nature of the lawyer’s work and the cost thereof. 

On numerous occasions lawyers have recognized that they 
hold a franchise to practice law and thereby enjoy a monopoly 
of this very important service. This privilege carries with it 
corresponding responsibilities. If the control of the adminis- 
tration of justice is to be exclusively given to the legal profes- 
sion, it must be zealously guarded and not restricted to those 
who can well afford the service nor to those who are recipients 
of legal aid. But the large class of citizens who can pay mod- 
erate fees must be likewise served, so that equality of justice 
may be as true in the law office as in the court room. 











The Johnson Act and Utility Rate 
Makirig in Ohio 


Josepu S. PLartr* 





On May 14, 1934, Congress passed the Johnson Act’ 
restricting the jurisdiction of the federal district courts in rela- 
tion to state utility rate controversies. The paragraph of the 
Judicial Code conferring jurisdiction in cases of diversity of 
citizenship or arising under the United States Constitution was 
amended by insertion of the following sentence: 


Notwithstanding the foregoing provisions of this paragraph, no 
district court shall have jurisdiction of any suit to enjoin, suspend, or 
restrain the enforcement, operation, or execution of any order of an 
administrative board or commission of a State, or any rate-making body 
of any political subdivision thereof, or to enjoin, suspend, or restrain any 
action in compliance with any such order, where jurisdiction is based 
solely upon the ground of diversity of citizenship, or the repugnance of 
such order to the Constitution of the United States, where such order 
(1) affects rates chargeable by a public utility, (2) does not interfere 
with interstate commerce, and (3) has been made after reasonable 
notice and hearing, and where a plain, speedy, and efficient remedy may 
be had at law or in equity in the courts of such State. 


Prior to this amendment the federal district courts had juris- 
diction to grant injunctive relief against state administrative 
boards and municipalities in utility rate cases involving the issue 


* Member of the Columbus Bar. Acknowledgment is made of the valu- 
able preliminary research work on the Johnson Act done by Robert H. Jones 
(J. D. Ohio State, 1939; Sterling Fellow at Yale Law School, 1939-40). 

148 Stat. 775; 28 U.S.C.A., Section 41(1), Section 24(1) of the 
Judicial Code. 

On the Johnson Act generally see the following articles and comments: 

Heinman and Vail, The Johnson Act: A Return to State Independence 
(1935) 30 Inu. L. Rev. 215; Cullen, Legislative Restriction of Federal Jur- 
isdiction Over Local Rate Regulation (1935) 20 Sr. Louis L. Rev. 308; 
(1937) 50 Harv. L. Rev. 813; (1934) 44 Yate L. J. 119; (1936) 35 
Micn. L. Rev. 274; (1934) 20 Iowa L. Rev. 128; (1936) 34 Micu L. 
Rev. 1257; (1936) 21 Sr. Louis L. Rev. 163; (1935) 35 Cor. L. Rev. 
943; (1936) 14 Texas L. Rev. Rev. 551. 
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of confiscation, and hence a violation of the Fourteenth Amend- 
ment to the United States Constitution.* Such jurisdiction has 
not often been invoked in Ohio,’ nor indeed in other states,* 
but the magnitude of the interests involved in utility rate cases 
gives them an importance out of all proportion to their number. 
The purpose of this article is to consider the Ohio law governing 
utility rate-making, and the remedies available in the state 
courts for review of rate-making orders and ordinances, in 
relation to the conditions laid down in the Johnson Act upon 
the basis of which federal jurisdiction is denied. 

Since its passage in 1934 the Act has been considered by 
the federal courts in perhaps a score of cases. Its constitution- 
ality was upheld in Mississippi Power &F Light Co. v. City of 
Jackson, against the argument that jurisdiction once conferred 
upon the district courts cannot be withdrawn in whole or in 
part.° Certain minor questions of interpretation have been 
raised and disposed of. The application of the Act to pending 
cases was considered in Laclede Gas Light Co. v. Public Service 
Commission.’ The argument that when diversity of citizenship® 


? Such jurisdiction was, and of course still is, restricted by Section 266 
of the Judicial Code, 28 U.S.C.A., Section 380. An interlocutory injunction 
could be granted only by a statutory three-judge court, including one judge 
of the Circuit Court of Appeals or the Supreme Court. Moreover, if an 
action to enforce the rate-making order were brought in the state court and 
a stay granted, federal proceedings were suspended, under an amendment to 
this section adopted in 1913. Only four states (Arizona, Nebraska, New York 
and Wisconsin) adopted the legislation necessary to take advantage of this 
provision. See Senate Reports No. 125, pt. 2, 73rd Cong., 1st Session (1933). 

3 See Van Wert Gaslight Co. v. P.U.C., 299 Fed. 670 (S.D. Ohio, 
1924); Ohio Bell Tel. Co. v. P.U.C., 3 F. (2d) 701 (S.D. Ohio, 1924); 
Cols. Gas and Fuel Co. v. Columbus, 17 F. (2d) 630 (S.D. Ohio, 1927); 
55 F. (2d) 56 (C.C.A., 6th Circ., 1931). Compare Cols. Gas and Fuel Co. 
v. Columbus, 42 F. (2d) 379 (C.C.A., 6th Circ., 1930). 

*See minority report of the Senate Committee on the Judiciary, Senate 
Reports, No. 125, pt. 2, 73rd Cong., 1st Sess. (1933). 

59 F. Supp. 564 (S.D. Miss., 1935). 

® The court relied on Kline v. Burke Constr. Co., 260 U.S. 226 (1922), 
and the historical development of the jurisdiction of the lower federal courts. 

78 F. Supp. 806 (W.D. Mo., 1934). 

* Although in the majority report in the Senate (Senate Reports No. 125, 
73 Cong., 1st Sess.) much space is devoted to this question of diversity of 
citizenship, it would seem to be of little practical importance. If utility rates 
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and a constitutional question are both present as jurisdictional 
grounds the Act does not apply, was rejected in the Jackson 
case. The application of the Act to a municipal ordinance as 
the “order” of a “rate-making body” was approved in East 
Ohio Gas Co. v. City of Cleveland.’ Otherwise all the ques- 
tions raised and considered in the federal courts under the Act 
have involved the application of clause (3) which prescribes 
as conditions to the denial of federal jurisdiction: (a) that the 
rate order “has been made after reasonable notice and hear- 
ing”; and (b) that “a plain, speedy, and efficient remedy may 
be had at law or in equity in the courts of such State.” 


REASONABLE NoTICcE AND HEARING 


In Ohio, utility rates are fixed in the first instance either by 
municipal ordinance under authority of the General Code*® 
or, in the absence of an ordinance, by order of the Public 
Utilities Commission under authority of General Code, Sec- 
tions 614-20 et seqg., defining the authority of the commis- 
sion with respect to rate schedules filed with it by utilities.” 


are involved, a question of confiscation under the Fourteenth Amendment will 
almost inevitably be presented. But compare Petroleum Exploration, Inc. v. 
Public Service Com. of Ky., 304 U.S. 209 (1938), a Johnson Act decision in 
which jurisdiction was based upon diversity of citizenship; Red Ball Transit 
Co. v. Marshall, 8 F. (2d) 635, S.D. Ohio, 1925. 

Note that Onto GENERAL Cope, Sec. 614-73, restricts public utility 
operation to Ohio corporations. 

94 F. (2d) 443 (C.C.A. 6th Circ., 1938); aff’g 23 F. Supp. 965 
(N.D. Ohio, 1938), cert. den. 303 U.S. 657. 

10 Section 3982 authorizes municipal regulation of gas, electric and 
water rates. Such authority is confirmed by Section 614-44. 

Section 3644 authorizes municipal regulation in companies supplying 
steam and hot water, such power to be reserved in the franchise ordinance. 

It appears doubtful whether a municipality may regulate telephone rates, 
although it may contract with respect thereto when it authorizes the laying 
of conduits under Sections 9197 and 9198. City of Columbus v. P.U.C., 
103 Ohio St. 79 (1921). 

Regulation of street railway fares and transportation rates generally are 
beyond the scope of this article, although such companies are defined as “public 
utilities” by Sections 614-2 and 614-2a. 

See also Onto ConstiTuTion, Article XVIII, Sections 3, 4 and 5. 

14 Section 614-20 provides for applications for rate changes to be filed, 
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Municipal Rate Ordinances 


Can it be said that municipal rate ordinances are enacted 
after “reasonable notice and hearing” within the meaning of 
the Act? Congress unquestionably intended to include such 
rate ordinances among the orders granted immunity from 
attack in the federal courts. The words “or any rate- 
making body of any political subdivision thereof” were inserted 
by amendment from the floor of the House for this very pur- 
pose.” Yet the statutory provisions governing the passage of 
ordinances generally are adapted to meet the the requirements 
of legislative proceedings and contemplate no such notice or 
hearing as would be required for a judicial or quasi-judicial 
determination. The “readings” required by General Code, 
Sections 3515-54 and 4224 may be dispensed with by vote of 
the council, and the notice required by Section 4239 is to 
council members only. General Code, Section 3982, authoriz- 
ing the enactment of rate ordinances, provides for no notice or 
hearing, although some specific charter provisions applicable to 
franchise ordinances do make such a requirement.” 

Two classes of cases have arisen under the “reasonable 
notice and hearing” clause of the Act as applied to municipal 
rate ordinances. First are cases in which the utility was not in 
fact given reasonable notice nor an opportunity to be heard. 
Clearly, under such circumstances, the Act would be no bar 
to the exercise of jurisdiction by the federal court, and such 
was the conclusion of the court in City of El Paso v. Texas 


with accompanying schedules, with the commission, and the procedure with 
respect thereto. 

Section 614-23 permits the commission to substitute its own rate schedule, 
after hearing and upon certain findings. 

Compare Sections 499-8 et seg., providing for valuation proceedings by 
the commission in connection with rate making. On the question whether the 
jurisdiction of the federal courts could have been invoked prior to the Johnson 
Act on the issue of valuation alone, see Van Wert Gaslight Co. v. P. U. C., 
supra, note 3, holding that no justiciable federal question is reached until the 
rate is actually fixed. 

12 Cong. Rec. Vol. 78 pt. 8, p. 8431. 
18 See Cleveland Charter, Section 186. 
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Cities Gas Co., '* where a rate reduction ordinance was rushed 
through council on short notice and without formal hearing. 

In the second class of cases the utility is in fact given ample 
notice and an opportunity to be heard, but such notice and 
hearing are not accorded pursuant to any statutory requirement. 
In Mississippi Power Co. v. City of Aberdeen,” the federal dis- 
trict court for the Northern District of Mississippi held that “the 
failure of the statute to provide for notice and hearing,” despite 
actual notice and a fair hearing, rendered the Act inapplicable. 
The court recognized that this holding was contrary to the 
holding in the Jackson case,‘* decided four months previously 
in the Southern District of Mississippi. The case of East Ohio 
Gas Co. v. City of Cleveland” appears to settle this question for 
Ohio and the Sixth Circuit. Following is a quotation from the 
opinion of the Circuit Court of Appeals: 

Whether the giving of notice and an opportunity for hearing was 
or was not essential to the validity of the order is immaterial, for ade- 
quate notice and hearing were given, as found by the court. 

Reasonable notice and hearing, then, are not dependent 
upon the existence of statutory requirements. What will be 
held to constitute such notice and hearing, in fact, is still an 
open question.** 

14 100 F. (2d) so1 (C.C.A. 5th Circ., 1938); the court refrained from 
exercising jurisdiction in this case for reasons of “comity.” See also Georgia 


Tel. Co. v. Ga. Public Service Com., 8 F. Supp. 434 (N.D. Ga., 1934). 

15 41 F, Supp. 951 (1935). 

16 Supra, note 5. 

17 Supra, note g. In his discussion of this point the district judge calls 
attention to the fact that the Aberdeen case is probably in conflict with Home 
Tel. Co. v. Los Angeles, 211 U.S. 265 (1908) on this question of actual 
as distinguished from statutory notice and hearing. 

18 The district judge in the East Ohio case (23 F. Supp. 965, supra, note 
9) emphasizes the legislative character of the proceedings: “In contrast [to the 
quasi-judicial proceedings before the Public Utilities Commission], the 
ordinances involved here were not the final legislative steps in the establish- 
ment of the rates, nor subject to judicial review upon any record. They were 
initial steps in the legislative scheme for establishing rates, were not binding 
on plaintiff against its objection, but, on complaint to the Commission, were 
subject either to be ratified or stricken down. The council proceeded legisla- 
tively, and, in the absence of any controlling statute, the notice and hearing 
required before it is controlled by the legislative, as distinguished from the 
quasi-judicial, character of its act.” 
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Orders of the Public Utilities Commission 


The question of “reasonable notice and hearing” is not so 
likely to arise in connection with rate-fixing orders of the Public 
Utilities Commission. The statutory requirements appear to 
be adequate and complete. See General Code, Sections 614-20 
et seq. and 614-44 et seg.” But the case of Petroleum Explor- 
ation Inc. v. Public Service Commission of Kentucky” decided 
by the United States Supreme Court in 1938 does indicate a 
possible point of controversy. The state commission had issued 
without previous notice a so-called “Notice of Investigation 
and Order to Show Cause” which in fact included an order to 
produce certain evidence on a designated date. It was held that 
the absence of any prior notice rendered the Act inapplicable.” 
The opinion is by Mr. Justice Reed, Mr. Justice Stone con- 
curring, “except that he expresses no opinion on the appli- 
cability of the Johnson Act.” The company, a foreign 
corporation, claimed not to be subject to the Kentucky regu- 
latory statutes and contended that the expense to be incurred 
in complying with the order to produce evidence would involve 
irreparable injury. This case would seem to be of limited 
application. Ordinarily, if the company to be investigated is 
clearly subject to regulation, no justiciable question of confisca- 
tion is reached until the commission by final order fixes the 
rates.*” Moreover, any question as to the application of the Act 
probably could be avoided in practice by the commission simply 
by refraining from coupling any sort of “order” with its orig- 
inal “notice,” in initiating the investigation of a company not 
theretofore regulated.” 

19 See also Sections 499-12 ef seg., relative to valuations, and Sections 
524, 528 and 538, applying to railroads. 


2° Supra, note 8. 
21 Note that jurisdiction was actually not exercised in the interest of 


“preserving the autonomy of the states.” 

22 Prentis v. Atlantic Coast Line Co., 211 U.S. 210 (1908); Van Wert 
Gaslight Co. v. P. U. C., supra, note 3. 

28 Compare the kind of citation issued in Cleveland v. P. U. C., 127 Ohio 


St. 432 (1934). 
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In two cases, Montana Power Co. v. Public Service Com- 
mission of Montana™* and Georgia Continental Tel Co. v. 
Georgia Public Service Commission,” allegations of bias on 
the part of commissioners; based upon pre-election anti- 
utility statements, were held insufficient for a finding that the 
company had not been accorded a “hearing” within the mean- 
ing of the Act. 


A Piarn, SPEEDY AND ErFicient REMEDY” 


1. The remedy must be “plain.” The condition of the Act is 
not met when the district court is confronted with a situation 
of “uncertainty” or “doubt” as to the existence of the 
required remedy in the state courts, or where “it is impossible 
to know what position the courts of the State would take.” 
It was upon this ground apparently, the absence of a “plain” 
remedy, that the district court for the Northern District of 
Ohio, Western Division, assumed jurisdiction, despite the Act, 


*4 12 F. Supp. 946 (D. Mont., 1935). 

> Supra, note 14. 

26 See comments by Senator Conally relative to this phrase (“Danger lurks 
in the language, it seems to me.’””) and by Senator Austin (urging inclusion of 
the word “adequate”), Cong. Rec. Vol. 78, pt. 2, pp. 1915 ef seg. 

In 1937 this same language was incorporated into a further amendment 
to the same paragraph of the Judicial Code, 28 U.S.C.A., Section 41 (1), 
restricting the jurisdiction of federal district courts in relation to state tax 
controversies. For a discussion of the application of this amendment see Culp, 
Powers of a Court of Equity in State Tax Litigation, (1940) 38 Micu. L. 
Rev. 610. A few of the cases decided under the tax amendment have referred 
to the Johnson Act and have relied upon Johnson Act cases. See, for example, 
Printers and Pub. Co. v. Corbett, 25 F. Supp. 369 (S.D. Cal., 1938) ; Phipps 
v. School Dist. of Pittsburgh, 26 F. Supp. 811 (W.D. Pa., 1939); aff'd, 
111 F. (2d) 393 (C.C.A., 3d Circ., 1940), infra, note 67; Baker v. Atchison 
T. & S. F. Ry., 106 F. (2d) 525 (C.C.A. roth Circ., 1939), cert. den. 60 
Sup. Ct. 296. 

7 Corp. Com. of Okla. v. Cary, 296 U.S. 452 (1935). 

28 See Okla. Packing Co. v. Okla. G. and E. Co., 60 Sup. Ct. 215 
(1939), opinion withdrawn and substitute opinion filed, 309 U.S. 4 (1940); 
see dissenting opinion in Baker v. Atchison T. & S. F. Ry., supra, note 26. 

2° Mountain States Power Co. v. P. U. C. of Mont., 299 U.S. 167 
(1936); Printers and Pub. Co. v. Corbett, supra, note 26. Compare Mont. 
Power Co. v. P. U. C. of Mont., supra, note 24. 
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in a recent case,’ reciting in its order that “it is doubtful 


whether the cited statutes provide for an appeal in this case.” 

2. The remedy must be judicial in character as distinguished 
from legislative. It was so held in Corporation Commission of 
Oklahoma v. Cary,” the first case to come before the United 
States Supreme Court under the Act. The Oklahoma Supreme 
Court under its own prior decisions was authorized to act in a 
legislative capacity, being required, if it disapproved an order 
of the commission, to substitute its own order therefor. This is 
a matter of substantial importance inasmuch as the appellate 
jurisdiction of the United States Supreme Court under Article 
III of the Constitution may not be invoked to review the legis- 
lative action of state tribunals. It appears throughout the Con- 
gressional debates on the Act that such review by the Supreme 
Court was relied upon as the ultimate safeguard against state 
action in violation of the federal constitution.** 

3. It is still uncertain whether the remedy must comply with 
the rule of Ohio Valley Water Co. v. Ben Avon Borough, 


8° Northwestern Ohio Natural Gas Co. v. City of Toledo, in Equity, 
No. 1581 (1937), aff’d without opinion, 90 F. (2d) 1003 (C.C.A. 6th 
Circ., 1937). The case involved a six months ordinance superseding a 
schedule filed with the commission. Apparently the availability of equitable 
relief in the state courts was not considered. 

31 Supra, note 27. 

52 Prentis v. Atlantic Coast Line Co., supra, note 22; Keller v. Potomac 
Electric Co., 261 U.S. 428 (1923). 

8 Cong. Rec. Vol. 78, pt. 2, pp. 1915 et seq. 

34253 U.S. 287 (1920). It may be questioned whether the Ben Avon 
rule still retains its full vigor. In United Gas Co. v. Texas, 303 U.S. 123 
(1938), it appears in the statement of facts that the burden of proof was there 
placed upon the company to show by clear and satisfactory evidence that the 
rates were unreasonable, and the appellate court refers to a presumption in 
favor of the validity of the commission’s order. The Chief Justice, speaking 
for the majority, does not refer to this point, but Justices McReynolds and 
Butler emphasize it in their dissent, urging that the state law did not permit 
an independent judgment on the facts. And in St. Joseph Stockyards Co. v. 
United States, 298 U.S. 38 (1936), the Chief Justice refers to the weight 
which may be attached to commission findings, and requires the complainant 
to maintain the burden of proving confiscation convincingly. See also the 
concurring opinions in the St. Joseph Stockyards case just cited, and Driscoll 
v. Edison Co., 307 U.S. 104 (1939), urging that Smyth v. Ames, 169 U.S. 
466 (1898), be overruled, partly in the interest of the finality of administra- 
tive findings. See also the dissenting opinion of Mr. Justice Brandeis in the 
Ben Avon case, concurred in by Justices Holmes and Clark, 
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requiring, as a condition of due process, that an opportunity be 
afforded to submit the issue of confiscation “to a judicial tri- 
bunal for determination upon its own independent judgment 
as to both law and facts.” In Munoz v. Porto Rico Ry. Light 
& Power Co.” the Circuit Court of Appeals for the First 
Circuit held that the Act did not apply to Porto Rico upon the 
ground, among others, that the statutory review of commission 
orders failed to comply with the rule of the Ben Avon case. 
In New York State Electric &@ Gas Corp. v. Public Service 
Commission of New York*® the Circuit Court of Appeals for 
the Second Circuit upheld the action of the district court in 
declining to take jurisdiction, pointing out, without mentioning 
the Act, that the remedy in equity in the state courts was 
“within the requirements of the Ben Avon case.” On the other 
hand, in New Jersey Suburban Water Co. v. Board of Public 
Utility Commissioners,” the district court applying the Act 
declined to take jurisdiction although an order of the New 
Jersey commission could be set aside on appeal only upon a 
finding that there was “no evidence before the board to support 
the same reasonably.” 

4. It has been suggested by some writers that an “efficient 
remedy” might conceivably be held to require a trial de novo 
with the privilege of introducing new evidence before the 
reviewing tribunal, thereby practically nullifying the Act in 
many states, including Ohio,” where the reviewing court is 
restricted to the commission’s record. Such an extension would 
be based upon two assumptions, first, that an “efficient remedy” 
is one which complies in all respects with the requirements of 


35 83 F. (2d) 262 (1936), cert. den. 298 U.S. 689. 

°° 102 F. (2d) 453 (1939). 

37 23 F. Supp. 752 (D.N.J., 1938). The Bex Avon case is not men- 
tioned in this opinion. 

38 See 50 Harv. L. Rev. 813, 820; 30 Inu. L. Rev. 215; 44 Yate L. 
J. 119; and other law review notes cited supra, note 1. 

39 Ou1o GENERAL Cope, Section 544 provides for the review of com- 
mission orders by the Supreme Court on the record. Section 546 provides 
for transmission of the record to the Supreme Court. 
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due process,*” and second, that due process includes the right 
to such a trial de novo. The principal support for this second 
assumption would be found in Crowell v. Benson and a dictum 
of Mr. Justice Butler in Baltimore & Ohio R. R. v. United 
States.” It seems most unlikely that the Act will be so con- 
strued in view of the well known disinclination of the present 
United States Supreme Court majority to disturb the rulings 
of administrative agencies.“ 

Moreover, during the period 1934-1937 on at least four 
occasions“ rulings of the Ohio Supreme Court under General 
Code, Section 544 (restricting the Court to a consideration of 
the commission’s record), were reviewed by the United States 
Supreme Court; the scope of review under this statute was 
twice referred to by the court, and, it may perhaps be said, 
tacitly approved. Following is a quotation from the opinion 
by Mr. Justice Cardozo in Ohio Bell Telephone v. Public 
Utilities Commission:* 

In Ohio the sole method of review is by petition in error to the 


4° In view of the right of appeal to the United States Supreme Court from 
the highest court of the state, a right which is unaffected by the Act, this 
assumption may not be taken for granted. 

41 285 U.S. 22 (1932). This case involved review in a federal court and 
may have been based upon Article III of the United States Constitution defin- 
ing the federal judicial power, rather than upon the due process clause of the 
Fifth Amendment. See dissenting opinion of Mr. Justice Brandeis, concurred 
in by Justices Stone and Roberts. 

42 298 U.S. 349, 368 (1936): “The due process clause assures a full 
hearing before the court or other tribunal empowered to perform the judicial 
function involved. That includes the right to introduce evidence . . . and 
have judicial findings based upon it.’ See concurring opinion of Mr. Justice 
Brandeis, criticizing this statement. 

*3 See authorities cited supra, note 34. And see Washington ex rel. 
Oregon R. R. v. Fairchild, 224 U.S. 510 (1912). 

*4 Dayton Power and Light Co. v. P. U. C., 292 U.S. 290 (1934), aff’g 
127 Ohio St. 137; Cols. G. and F. Co. v. P. U. C., 292 U.S. 398 (1934), 
reversing 127 Ohio St. 109; West Ohio Gas Co. v. P. U. C., 294 U.S. 63 
(1934), reversing 128 Ohio St. 301; Ohio Bell Tel. Co. v. P. U. C., 301 
U.S. 292 (1937), reversing 131 Ohio St. 539. All these cases were com- 
menced before the amendment of 1935 designating the review as an “appeal,” 
in conformity with the new Appellate Procedure Act. 

*° Supra, note 44. See also the opinion by Cardozo, J., in West Ohio 
Gas Co. v. P.U.C., supra, note 44. 
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Supreme Court of the State, which considers both the law and the 
facts upon the record made below, and not upon new evidence. 

The case resulted in reversal upon the ground that facts relied 
on by the commission and the court did not appear in the 
record. 

5. Perhaps the most important component of an “efficient 

remedy” from a practical point of view is the availability of a 
stay of execution pending final determination of the issue of 
confiscation. During the Senate debate on the Johnson bill 
Senator Austin offered an amendment“ to insert at the end: 
which remedy includes the right of such public utility to a stay of 
such order pending final adjudication as to the repugnance of such order 
to the Constitution of the United States. 
The amendment was rejected, but in 1936 in Mountain States 
Power Co. v. Public Service Commission," the United States 
Supreme Court held the Act inapplicable where a state statute 
prohibited the issuance of a stay. Again in Driscoll v. Edison 
Co.“ the Supreme Court held the Act inapplicable for want of 
a stay under the Pennsylvania law. “The remedy at law by 
appeal is ineffective to protect the utility’s position pendente 
lite. The supersedeas does not postpone the application of the 
temporary rates.”** It seems clear, therefore, that an “efficient 
remedy” involves the availability, at least, of a stay of execu- 
tion. The fact that the stay is discretionary and not granted as 
of right does not prevent the application of the Act.” 

Summarizing the above rulings of the federal courts under 
the Act: the remedy must be free from serious doubt or uncer- 
tainty under the state law; it must be judicial in nature, not 
legislative; in scope of review it must, probably, comply with 
the rule of the Ben Avon case, authorizing an independent 
judgment on the facts; a stay of execution must be available. 

*® Cong. Rec. Vol. 78, pt. 2, p. 2238. 


47 299 U.S. 167 (1936). 

48 307 U.S. 104 (1939). 

4° From the opinion by Mr. Justice Reed at page 110, id. 

5° New Jersey Suburban Water Co. v. Board of Public Utility Comm’rs, 
supra, note 37. As to the effect of the denial by the state court of an applica- 
tion for a stay, compare Oklahoma Natural Gas Co. v, Russell, i#fra, note 61, 
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In applying these criteria to the Ohio law it is necessary 
at the outset to draw a distinction between orders of the Public 
Utilities Commission, on the one hand, and municipal rate 
ordinances before appeal to the commission, on the other hand. 
With respect to commission orders, the jurisdiction of the 
Supreme Court is exclusive under General Code, Section 549: 

No court other than the supreme court shall have power to review, 
suspend or delay any order made by the commission, or enjoin, restrain 
or interfere with the commission or any member thereof in the per- 
formance of official duties... . 

Municipal rate ordinances in the pre-commission stage are not 
within this statute and the general equity powers of the common 
pleas courts are not affected thereby. 


Orders of the Public Utilities Commission 


The review of commission orders by the Supreme Court is 
governed by General Code, Section 544: 


A final order made by the commission shall be reversed, vacated or 
modified by the supreme court on appeal, if upon consideration of the 
record such court is of the opinion that such order was unlawful or 
unreasonable. 


Such review is judicial in character. The leading case is Hock- 
ing Valley Ry. Co. v. Public Utilities Commission,” the first 
syllabus reading as follows: 


Section 544 et seg., General Code, enacted pursuant to the pro- 
vision in the judicial article of the Ohio constitution as amended in 
1912, that this court shall have such revisory jurisdiction of the pro- 
ceedings of administrative officers as may be conferred by law, provide 
for full judicial review of the proceedings and final orders of the Public 
Utilities Commission and do not violate the guaranties of the federal 
or state constitution. 


Such review complies with the rule of the Ben Avon case. 


51 y00 Ohio St. 321 (1919). See also Van Wert Gaslight Co. v. P. U. C., 
supra, note 3; Grubb v. P. U. C., 281 U.S. 470 (1930); and cases cited 
supra, note 44, wherein decisions of the Ohio Supreme Court under Oxnto 
Genera Cope, Section 544 were reviewed by the United States Supreme 
Court. 








































280 LAW JOURNAL — JUNE, 1940 


Following is a quotation from the opinion by Judge Gorman 
in East Ohio Gas Company v. Public Utilities Commission: 

It is necessary for this court to review both the law applied and the 
evidence to ascertain whether the order was ‘unlawful or unreasonable.’ 
Section 544, General Code; . . . Generally, through a long line of de- 
cisions it has been held that if the legal rule applied by the commission is 
erroneous or if the facts found are manifestly against the weight of the 
evidence, the order should be reversed. . . . But in determining whether 
a rate is confiscatory it is necessary for the court to examine the 
evidence anew and exercise its independent judgment, Ohio Valley 
Water Co. v. Ben Avon .... ™ 

In determining whether a rate schedule may be stayed, 
modified or suspended pending final determination of the issue 
of confiscation, two factual situations must be differentiated. 
First, the utility is contending that a proposed new rate, fixed 
by the commission originally or on appeal from a municipality, 
is confiscatory and in violation of the Fourteenth Amendment. 
The stay in such a case is made available by General Code, 
Section 548: 

No proceeding to reverse, vacate or modify a final order rendered 
by the commission shall operate to stay execution thereof unless the 
supreme court or a judge thereof in vacation, on application and three 
days’ notice to the commission, shall allow such stay... . 

This statute, however, would furnish no relief in the second 
type of situation in which the utility is objecting to an existing 
rate schedule as confiscatory in the light of changed economic 
conditions or other factors not present at the time of its pro- 
mulgation. Under such circumstances the utility might rely 
upon General Code, Section 614-32 which provides: 

The commission shall have power, when deemed by it necessary 
to prevent injury to the business or interests of the public or any public 
utility of this state in case of any emergency to be judged by the com- 
mission, to temporarily alter, amend, or with the consent of the public 


52 133 Ohio St. 212, 217 (1938). 

58 See also Hocking Valley Ry. v. P. U. C., supra, note 51; cases cited 
supra, note 44. Compare Ohio Utilities Co. v. P. U. C., 108 Ohio St. 143 
(1923), reversed by the United States Supreme Court, 267 U.S. 359 (1925) 


for failure to follow the Ben Avon rule. 
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utility concerned suspend any existing rates, schedules or order relating 
to or affecting any public utility or part of any public utility in this 
state. Such rates so made by the commission . . . shall take effect at 
such time and remain in force for such length of time as may be 
prescribed by the commission. 


This section, authorizing a temporary modification of rates 
in an emergency “to prevent injury to the business . . . of 
any public utility,” has been considered by the Ohio Supreme 
Court and by the commission in several cases, and held not 
applicable in certain situations. 

1. It does not authorize the temporary suspension or modi- 
fication of the interim rate chargeable during the pendency of 
an appeal of a municipal rate ordinance under Sections 614-44 
et seq. Such rate is fixed by Section 614-45: 


No such complaint or appeal to the commission shall suspend, vacate, 
or set aside the rate, price, charge, toll or rental fixed by ordinance 
unless such public utility shall elect to charge the rate, price, charge, toll 
or rental in force and affect immediately prior to the taking effect of 
the regulation complained of and appealed from and shall give an under- 
taking in such amount as the commission shall determine. . . . 


This interim rate, the rate in effect immediately prior to the 
ordinance complained of, remains in effect during the pendency 
of the proceedings and is not subject to temporary change under 
Section 614-32.°* The question whether a utility, voluntarily 


54 City of Cleveland v. P. U. C., 126 Ohio St. 91 (1932); Re Colum- 
bus Gas and Fuel Co., No. 5935, 1930 Ohio P. U. C. R., 188, P. U. R. 
1930C, 252; Re Columbus Gas and Fuel Co., No. 5935, 1931 Ohio P. U. 
C.R. 95, P.U.R. 1931C, 244. These decisions are based upon On10 GeEN- 
ERAL Cope, Section 614-47, which provides that rates fixed by municipal 
ordinance under Section 3982 shall be governed only by Section 614-44, -45, 
and -46 of the act of May 31, 1911, 102 Ohio Laws 549 et seg. (thereby 
excluding Section 614-32). 

The application of these rulings is not confined to interim rates pending 
appeal from a municipal ordinance. By virtue of Section 614-47, municipal 
rate ordinances are apparently not subject to temporary suspension or modifi- 
cation by the commission under Section 614-32 at any stage, whether or not 
appealed from. In the absence of an appeal, however, a remedy in equity in 
the common pleas court would presumably be available, since Section 549 
would not apply, assuming, of course, that the ordinance could be shown to 
have become confiscatory by reason of changed conditions. See discussion 
infra, this article, on the availability of the equitable remedy generally. 
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appealing from a municipal rate ordinance to the commission 
under Section 614-44 and electing to continue the interim rate 
specified by Section 614-45, may be heard to contend that the 
interim rate is confiscatory by reason of economic factors 
developing after the date of the appeal, is beyond the scope of 
this article.“ If the issue of confiscation could be raised under 
such circumstances, the Johnson Act probably would not bar 
proceedings in the federal district court. 

2. Section 614-32 does not authorize the alteration of rates 
fixed by contract,” but obviously no issue of confiscation is 
involved in such cases.” 

Accordingly the application of Section 614-32 appears to 
be confined to rates approved or fixed by the commission orig- 
inally pursuant to Sections 614-20 et seg. If such rates become 
confiscatory relief may no doubt be had under Section 614-32." 
And if relief is improperly denied by the commission an appeal 
to the Supreme Court will lie under Section 544." 


Municipal Rate Ordinances 


Municipal ordinances in Ohio are but the “initial steps in 
the legislative scheme for establishing rates,””® being subject 


548 This would depend, presumably, upon the significance to be attached 
to the word “elect” in section 614-45, how far such an election to continue 
the former existing rate pending appeal may preclude a subsequent claim of 
confiscation based upon supervening conditions. 

55 City of Columbus v. P. U. C., 103 Ohio St. 79 (1921); City of Akron 
v. P. U. C., 126 Ohio St. 333 (1933). 

5® Cols. Ry. P. and L. Co. v. City of Columbus, 249 U.S. 399 (1919). 

57 Logan Gas Co. v. P. U. C., 115 Ohio St. 107, 118 (1926): “The 
utility contends that if it is precluded from claiming an increased rate during 
the time which is spread over the investigation its property is confiscated. In 
view of the existence of Section 614-32, this statement may be questioned.” 

Re Central U. Tel. Co., No. 1900, P.U.R. 1921C, 333 (abstract). 

But see dictum by Marshall, C. J., in concurring opinion, City of Colum- 
bus v. P. U. C., 103 Ohio St. 79, 113: “Surely, even if the business of the 
utility is temporarily conducted at a loss, no emergency is presented.... We 
have no hesitation in holding that such situations are not emergencies.” 

58 City of Columbus v. P. U. C., 103 Ohio St. 79, 113: “The commission 
is to judge the emergency, but its judgment will be reversed on review if 
‘unreasonable and unlawful.’” (Also from concurring opinion by Marshall, 
C. J.). 
5° East Ohio Gas Co. v. Cleveland, supra, note 9, from the opinion of 
the district court, 23 F. Supp. 965. 
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to appeal to the Public Utilities Commission under General 
Code, Sections 614-44 et seg. Under the rule of Prentis v. At- 
lantic Coast Line Co.,” regardless of the Johnson Act, a federal 
court will not exercise jurisdiction prior to the exhaustion of 
the legislative remedy provided by state law, unless the utility 
is threatened with “daily confiscation” during the pendency of 
the proceedings.“ As indicated above the interim rate during 
the pendency of an appeal to the commission is fixed by Gen- 
eral Code, Section 614-45, as the rate in effect immediately 
prior to the new ordinance which is the subject of the appeal. 
If the new rate ordinance is objectionable and allegedly con- 
fiscatory as involving a substantial reduction in existing rates, 
then in most cases the interim rate so prescribed, being the 
existing higher rates, would adequately protect the utility 
pending appeal, and no case of daily confiscation would be 
stated. The legislative remedy by appeal being adequate, the 
federal court would decline to step in, under the rule of the 
Prentis case, requiring the prior exhaustion of such remedy.” 

On the other hand, if the new ordinance, as often happens, 
merely continues the existing rate schedule which has allegedly 
become confiscatory through changed conditions, the protection 
afforded by Sections 614-45 may not be adequate. Such a case 

6° Supra, note 22. 

61 Oklahoma Natural Gas Co. v. Russell, 261 U.S. 290 (1923); Pacific 
Tel. and Tel. Co. v. Kuykendall, 265 U.S. 196 (1924). 

62 In the opinion of Judge Hough in Columbus Gas and Fuel Co. v. 
City of Columbus, 17 F.-(2d) 630 (1927) supra, note 3, there is no mention 
of the Prentis case. The bill of complaint alleges that the rates contained in 
the earlier ordinance (the statutory interim rates pending appeal to the com- 
mission), although substantially higher than those in the ordinance complained 
of, were also confiscatory, thereby stating a case of “daily confiscation.” It is 
also alleged that the commission on appeal would have no authority to alter the 
period of the ordinance or to modify the provision prescribing the B.T.U. 
content of the gas—in other words, that the scope of the review provided by 
statute was too narrow to afford relief as against all the allegedly confiscatory 
features of the ordinance. Presumably, the court exercised jurisdiction on the 
basis of these allegations, tending to show the inadequacy of the legislative 
remedy. This case arose long before the Johnson Act, and the availability of 


a remedy in equity in the state courts then had no bearing upon the question 
of federal jurisdiction. 
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is suggested in the minority report of the Senate Judiciary 
Committee on the Johnson bill.** This is the situation which 
was presented in East Ohio Gas Co. v. City of Cleveland, 
decided by the Circuit Court of Appeals for the Sixth Circuit 
in 1938 and referred to above.” It is recognized in the opinion 
of the district judge® that under such circumstances the appel- 
late procedure prescribed by Sections 614-44 et seg. involving 
as it does the continuance of the prior existing rate during the 
pendency of the proceedings, would be no protection against 
daily confiscation, assuming such existing rate to be confiscatory. 
But the court, applying the Johnson Act, declines to take juris- 
diction, finding that a “plain, speedy and efficient remedy” is 
available in equity in the state courts. Following is a quotation 
from the opinion of the District Court: 

Ohio has no statute which will prevent its courts from granting 
plaintiff relief against daily confiscation which it charges, assuming the 
truth of the charge. 
and from the opinion of the Circuit Court of Appeals: 

The court further found that the appellant had a plain, speedy, and 

efficient remedy in equity in the state courts, and with that finding we 
also agree. 
The Ohio case relied upon was State ex rel. City of Cleveland 
v. Court of Appeals,”* where the action of the Court of Appeals 
in fixing an interim rate substantially higher than the prior 
existing ordinance, the difference to be impounded, pending 
further proceedings, was approved by the Supreme Court. 

Accordingly it may be concluded that if, in a particular 
situation, the appellate procedure applicable to municipal rate 
ordinances may be regarded as inadequate, a “plain, speedy and 
efficient remedy” is available in equity in the state courts,” and 

63 Senate Reports, No. 125, pt. 2, 73rd Cong. Ist Sess. 

°4 Supra, note 9. 

85 23 F. Supp. 965, supra, note 9. 

66 104 Ohio St. 96 (1922). For further proceedings in the same case 
see East Ohio Gas Co. v. Cleveland, 106 Ohio St. 489 (1922). See also 
United Fuel Gas Co. v. Ironton, 107 Ohio St. 173 (1923). 


®7 In Phipps v. School District of Pittsburgh, 111 F. (2d) 393 (C.C.A., 
3rd Circ., 1940), aff'g 26 F. Supp. 811, supra, note 26, the effect of laches, 
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relief in the federal court will be denied, assuming that the 
other conditions of the Act have been met. 


SUMMARY 


1. Whether an order of the commission has been made, or 
a municipal rate ordinance enacted, after “reasonable notice and 
hearing,” is a question of fact in each case. 

2. The Ohio procedure for the review of commission orders 
by the Supreme Court affords a “plain, speedy and efficient 
remedy,” except possibly with respect to an interim rate fixed 
under General Code, Section 614-45, which has become con- 
fiscatory by reason of supervening conditions. 

3. The state courts afford a “plain, speedy and efficient 
remedy” in equity in any case in which the statutory remedy 
for the review of municipal rate ordinances by the commission 
may be inadequate. 

These conclusions appear to the writer to be supported by 
the rulings of the federal courts down to the present time, 
points 1 and 3 being based more particularly upon the decision 
of the Circuit Court of Appeals for the Sixth Circuit in East 
Ohio Gas Company v. Cleveland.“ The ultimate importance 
of the Johnson Act and its subsequent development will depend 
in part upon future rulings of the United States Supreme Court 
on the substantive issues of confiscation, which will determine 
the desirability from the point of view of the public utility of 
a resort to the federal, rather than the state courts, and the 
prospects for obtaining injunctive relief. 


barring the complainant from relief in the state court, is considered: “The 
efficiency of the remedy is not to be measured by the limitations upon the relief 
allowable to a particular complainant who has been guilty of laches.” The 
court then lays down the following standard for judging the efficiency of the 
equitable remedy: “The requirement of the amendment to the Judicial Code 
of August 21, 1937, relates to the remedy generally in the state courts; and, 
the test of the efficiency of the remedy in equity is whether the state court’s 
jurisdiction is competent for a hearing of the complaint on its merits and the 
final disposition of the matter by the entry of a decree adequate to the rights 
of the parties, with power in the court to protect its jurisdiction and to enforce 
its decrees by writs of injunction or other process.” This case was decided 
under the tax limitation amendment of 1937 which adopted the language of 
the Johnson Act. See footnote 26, supra. 
°8 Supra, note 9. 








Report of the Legal Aid Clinic 


The report of the clinic for the fourth year shows a slight increase in 
the number of new cases over the number for the preceding year. As 
usual the domestic relations cases greatly predominate. This is due 
to the fact that most of the cases come to the clinic from the Domestic 
Relations Court or from the social agencies of the city. 

However, all domestic relations cases are referred to the Family 
and Children’s Bureau before any action is taken, and many domestic 
relations cases are rejected on the first interview. There were about 
one hundred of these latter cases. These cases were rejected because 
there was no apparent urgency for the divorce. This is often the case 
when there are no minor children of the marriage. Usually the clinic 
does not give any aid in such cases because the client can probably wait 
until the divorce can be paid for through a private attorney. 

Of the cases referred to the Family and Children’s Bureau the 
majority are disposed of by the bureau without legal proceedings. In 
some of the cases very satisfactory adjustments have been made. 

During the past year the clinic has had an illustration of the inter- 
national scope of organized legal aid. The clinic is a member of the 
National Association of Legal Aid Organizations and as such was 
called upon to render some service for the Poor Persons’ Committee 
of The Law Society of England. This committee handles legal aid 
cases in the English courts. In this case a plaintiff was suing for divorce 
in England and the court ordered publication of notice in a Columbus 
daily paper. The clinic assisted in getting the notice published. 

The Legal Aid Committee of the American Bar Association has 
given, during the past year, considerable impetus to legal aid work 
in law schools. In the Interim Report of the Committee to the House 
of Delegates of the American Bar Association in January, 1940, there 
was included a recommendation “to encourage the adoption by law 
schools of the policy of instructing students in the nature of legal work 
and its importance to the public and to the Bar and of permitting them, 
wherever practicable, to take part in such work in order that they may 
appreciate the professional obligation to assist, directly or indirectly, in 
securing justice for the poor.” ‘This resolution was approved by the 
House of Delegates. There are seventeen law schools which now have 
their students participate in some sort of legal aid work, either through 
an agency set up by the law school or through a legal aid society in the 
community. There are several other schools which are contemplating 
establishing in the very near future legal aid training as a regular part of 
the law school work. It is very gratifying that the attention given to this 
sort of training at Ohio State is receiving approval elsewhere. 
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NOTES AND COMMENTS 





AGENCY 


MastTER AND SERVANT—MaAsTeER’s LIABILITY FOR INTEN- 
TIONAL Tort OF SERVANT GROWING Out oF Past 
INTERFERENCE WITH SERVANT’s WorRK 


While the plaintiff’s car and the defendant’s bus were stopped at an 
intersection, the driver of the bus got out, went back to the plaintiff’s 
car, and after an argument with plaintiff, assaulted him. Previously the 
bus driver had had difficulty in passing the plaintiff on the highway 
because the plaintiff was driving in the center of the road. In an action 
brought against the employer of the bus driver, the court held that the 
employer was not liable as the servant was not acting within the scope 
of his employment. One judge dissented.* 

If there had been no previous interference with, or annoyance to 
the authorized performance of the servant, here the driving of the bus, 
the employer would not be liable for the intentional tort of his servant,” 
unless the use of force was authorized, or implied from the authorized 
act, such as in protection of property.* Nor, under the majority opinion, 
will the presence of interference or annoyance with the authorized per- 
formance be enough to bring the torious act, otherwise outside the scope 
of employment, within such scope.* This is especially true when the 
force used is extreme, and accompanied by display of anger and desire 
for revenge on the part of the servant.° It is the state of mind of the 


* Plotkin v. Northland Transportation Co., 204 Minn. 422, 283 N.W. 758 (1939). 

? Little Miami Ry. Co. v. Whetmore, 19 Ohio St. 110, 2 Am. Rep. 373 (1869); 
2 Mecuem, Acency (2d ed.) secs. 1977, 1978 and cases cited. 

* Blakely v. Greer, 28 Ohio C.C. 33, affirmed without opinion, 81 N.E. 1197 (1907); 
Bearman v. Southern Bell Telephone Co., 17 La. App. 89, 134 So. 787 (1931); Montal- 
bana v. Rainbow Garden, g Cal. App. (2d) 661, 50 P. (2d) 972 (1935); Philipovich v. 
Pittsburgh Coal Co., 314 Pa. 585, 172 Atl. 136 (1934); Metzler v. Layton, 298 Ill. App. 
529, 19 N.E. (2d) 130 (1939). 

“Cleveland Ry. Co. v. Huntington, 119 Ohio St. 518 (1929); Pratley v. Sherwin- 
Williams Co., 56 S.W. (2d) 510, (Texas Civ. App. 1933); State ex rel. Gosselin v. Trim- 
ble, 328 Mo. 760, 41 S.W. (2d) 801 (1931); Trebitsch v. Goelet Leasing Co., 252 N.Y. 
$54, 170 N.E. 140 (1929); Druce v. Sparrow-Kroll Lumber Co., 133 N.W. 938, 47 
L.R.A. (N.S.) 959 (1911); Cleveland v. Newson, 45 Mich. 62 (1881); see cases cited in 
2 Mecuem, AcEnNcy, (2d ed.) sec. 1977, 1978; (1939) 23 Minn. L. Rev. 981; (1939) 
19 Ore. L. Rev. 184. 

* Plumer v. Southern Bell Telephone Co., 58 Ga. App. 622, 199 S.E. 353 (1938); 
Pratley v. Sherwin-Williams Co., 56 S.W. (2d) 510 (Texas Civ. App. 1933); Common- 
wealth Casualty Co. v. Header, 118 Ohio St. 429, 161 N.E. 278 (1928). 
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servant that is material,° and the master is relieved from liability if the 
servant had no intent to act on the master’s behalf, even though the 
events from which the tortious acts follow arise while the servant is acting 
in the employment, and although the servant became angry because of 
them.” 

However some courts have held the master liable if the quarrel, per- 
sonal or otherwise, was inspired by something connected with the ser- 
vant’s work.® Under these decisions, the master has been held liable 
in cases where installment collectors assaulted the plaintiff while at- 
tempting to repossess the article sold,’ and also in cases involving the use 
of force to coerce payment of bills, even when such force was expressly 
forbidden.*® A New York court held that the servant was acting with- 
in the scope of his employment when, after passing the vehicle of a 
competitor, he intentionally backed into such vehicle, a case factually 
similar to the one under discussion.** In Interstate Co. v. McDaniel, 
the Mississippi court stated the rule that where the act complained 
of is not so separated by time and logical sequence from the act 
or conflict within the scope of the agency, the master is not relieved 
from liability if all the features constitute one continuous and unbroken 
occurrence.’* In that case the servant thought the plaintiff had taken 
and eaten oranges the servant was to sell, and therefore assaulted the 
plaintiff. It is similar to the principal case in that it involved past inter- 
ference, but as it also involved protection of property from future inter- 
ference it is not definitely in point. But in Chicago Mil and Lumber 
Co. v. Bryeans, ** where a quarrel growing out of decedent’s interfer- 
ence with workers under the servant’s supervision had been stopped, the 
court held the master was nevertheless liable for the death resulting 
from a resumption of the quarrel. Responsibility is not determined by 
the motive which makes an employee do what he does, and is not limited 
to those acts which promote the object of the employment.** The in- 
tentional tort must, however, be closely connected in regard to time and 
place with an act or conflict within the authorized performance; other- 

® A.L.I. RESTATEMENT OF AGENCY, sec. 235. 

7 A.L.I. RESTATEMENT OF AGENCY, sec. 245. 

§ (1932) 45 Harv. L. Rev. 342. 

® Anderson v. Tadlock, 27 Ala. App. §13, 175 So. 412 (1937); Rouda v. The Lowery 
and Goebel Co., 9g Ohio App. 91 (1917); Russell-Locke Service v. Vauphn, 179 Okl. 377, 
40 Pac. (2d) 1090 (1935). 

Son v. Hartford Ice Cream Co., 102 Conn. 696, 129 Atl. 778 (1925). 

™ Curley v. Electric Vehicle Co., 68 App. Div. 18, 74 N.Y.S. 35 (1902); see also 
Limpus v. London General Omnibus Co., 1 H. & C. 526 (1862). 

“2 Interstate Co. v. McDaniel, 178 Miss. 276, 173 So. 165 (1937); contra, John v. 
Lococo, 256 Ky. 607, 76 S.W. (2d) 897 (1934). 

% Chicago Mill and Lumber Co. v. Bryeans, 137 Ark. 341, 209 S.W. 69 (1919); 


semble, Gulf C.S.F. Ry. v. Cobb, 45 S.W. (2d) 323 (Texas Civ. App. 1931). 
* Netzler v. Layton, 298 Ill. App. 529, 19 N.E. (2d) 130 (1939). 
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wise even under this rule, the master will not be liable.** So in Norm- 
ington v. Neely*® the court held that it was necessary to find that the 
assault was a continuation of an occurrence which was within the scope 
of employment, and that after a taxi driver had checked in for the night, 
and then attended the theatre, the employer was not liable for an assault 
committed upon meeting a competing taxi driver, although the assault 
arose out of a quarrel which took place during working hours several 
hours previously. And in Raben v. Hamilton Diamond Co.” the Cali- 
fornia Court of Appeals sent a case back for retrial to determine whether 
the agent had completed his work before or after the assault took place. 
The facts in the principal case do not reveal the time intervening between 
the conflict for precedence on the road and the assault upon the plaintiff, 
and the absence of mention of the time factor indicates that it was viewed 
by the court as immaterial, as long as the conflict preceded the assault. 
If the intervening time was a matter of minutes rather than hours, the 
court has apparently aligned itself with the majority rule. 
F.F.V 


CONFLICT OF LAWS 


ConFLicts — SALES —ErFrrect oF CERTIFICATE OF TITLE 
Law on Out oF STaTE ConpDITIONAL SALE 


One Welikson, on August 26, 1936, purchased an automobile from 
the Goodman Co. in New York upon a conditional sales contract which 
was duly recorded there. Later, the Union Commercial Corp. purchased 
the Goodman Co.’s interest in the note. Welikson, in 1937, without the 
consent or knowledge of the holder of the conditional sales contract 
brought the car to Ohio where he had obtained employment. In Rich- 
land County, Ohio, he filed a sworn statement of ownership with the 
Clerk of Courts without mentioning the conditional sales contract. 
Welikson then obtained an Ohio license. In January, 1938, he pur- 
chased a new car and traded in the old one to the R. J. Schmunck Co., 
filing with the Clerk of Courts of Cuyahoga County an application and 
certificate of title for the old car without disclosing the lien. A certif- 
icate of title was issued him showing it free of all encumbrances and he, 
in turn, assigned it to the R. J. Schmunck Co., which then had a new 
certificate issued to it. On February 2, 1938, the Union Commercial 
Corp. heard of the transaction and brought a replevin action, which 
was decided in favor of the defendant in the Cleveland Municipal Court. 


* Richberger v. American Express Co., 73 Miss. 161, 18 So. 922 (1896). 
%® Normington v. Neely, 58 Idaho 134, 70 P. (2d) 369 (1937). 
7 Raben v. Hamilton Diamond Co., 19 Cal. App. (2d) 282, 65 P.(2d) 98 (1937). 
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The Court of Appeals of the Eighth District, Cuyahoga County, 
affirmed the decision’ on the basis of the Certificate of Title Law relating 
to automobiles which had become effective on January 1, 1938,” subse- 
quent to the New York recording of the conditional sale. In previous de- 
cisions, Ohio had held the Certificate of Title Law provided an exclusive 
method for transfer of title.* The majority opinion held in favor of the 
Ohio bona fide purchaser inasmuch as the encumbrance was not noted 
upon the certificate* and decided that the New York recording did not 
come within the one exception’ to the Act for conditional sales and 
chattel mortgages recorded prior to its passage under Ohio G.C. secs. 
8560-8572. The court held that the Certificate of Title Law expressly 
nullifies, with respect to automobiles, previous Ohio cases® which had 
followed the majority doctrine throughout the country in protecting 
the interest of out-of-state conditional vendors without whose consent 
or knowledge the chattel had been removed to a second state.’ The 
dissent argues that the act was not intended to apply to transactions 
taking place outside the state and that the securing of the certificate 
through fraud is no better than a theft, which is clearly provided for 
by the act.° 

The entire question of the rights of the out-of-state conditional 
vendor seems to be one of policy rather than of power to control. The 
problem does not arise until there has been a removal from state A to 
state B without the consent or knowledge of the owner and some new 
dealing or transaction with respect to the chattel in the new jursidiction.° 
The majority in reaching its conclusion relies upon a case which does 
not seem applicable to the facts involved,”° and also relies upon a section 
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1 Union Commercial Corp. v. R. J. Schmunk Co., 30 Ohio L. Abs. 116 (1939). 

7 Onto G.C. secs. 6290-2 to 6290-20. This act relates only to automobiles. One 
purpose was to prevent putting old cars scrapped by manufacturers and dealers back on 
the road. Another purpose was to provide an exclusive method of transferring title. 

®State ex rel. The City Loan and Savings Co. v. Taggart, Recorder, 134 Ohio St. 
374, 17 N.E. (2d) 758 (1938); 5 O.S.L.J. 255. 

“Onto G. C. sec. 6290-4. 

5 Onto G. C. sec. 6290-9. 

® Kanaga v. Taylor, 7 Ohio St. 134, 70 Am. Dec. 62 (1857); Reising v. Universal 
Credit Company, 50 Ohio App. 289, 198 N.E. 52 (1935). 

7 Shapard v. Hynes, 45 C.C.A. 271, 104 Fed. 449, 52 L.R.A. 675 (1900); Baldwin 
v. Hill, 4 Kans. App. 168, 46 Pac. 329 (1896); Drew v. Smith, 59 Me. 393 (1871); 
National Bank of Commerce v. Morris, 114 Mo. 255, 21 S.W. 511; ResTATEMENT, 
ConFtict oF Laws, secs. 268 and 275; Goopricu, Conriict or Laws, sec. 153; STURM- 
BERG, ConFLicT oF Laws, 364. Contra: Consolidated Garage Co. v. Chambers, 111 Tex. 
293, 231 S.W. 1072 (1921). 

® Onto G. C. 6290-8. 

® Mere removal does not affect title. ResTarEmENT, ConFiict oF Laws, (1934) 
sec. 260 (general), 266-67 (chattel mortgage) 273-274 (conditional sales), 280 (liens 
and pledges). 

Boyer v. M. D. Knowlton Co., 85 Ohio St. 104, 97 N.E. 137 (1911). This case 
refers to property purchased in New York to be shipped to Ohio and to be used in Ohio. 
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of the Restatement of Conflict of Laws which would not seem to 
apply.” 

Valid argument from the standpoint of law and policy may be made 
for both the majority and dissenting opinions. That the Legislature 
intended the Certificate of Title to be an exclusive method of transfer- 
ring title, so far as purely local transactions are concerned, seems rather 
clear,’* although some states have held that their acts were not intended 
to be so confined.** A more difficult problem arises, however, in 
respect to legislative intent to regulate transactions occuring in other 
states. The applicable sections do not specifically mention this problem 
and so there is as much soundness in the dissent’s argument that the 
act was not intended to apply to such a situation, as in the majority’s 
that inasmuch as only one exception to the requirements is provided for, 
and this situation is not included,”* it was not intended to except such 
transactions. Whether or not the intention of the legislature, to give the 
bona fide purchaser obtaining the certificate clear and conclusive evidence 
of his rights and ownership in the chattel, necessitates the loss of the out- 
of-state owner’s interest is a consideration which is debatable. The dis- 
sent also argues that as the Registrar may cancel those certificates 
wrongfully obtained,** this section applies to the problem considered here 
and resolves it in favor of the owner. 

It must be remembered that the ruling is intended to deal exclusively 
with automobiles. A car is an exceptionally mobile chattel and may 
require special treatment. Perhaps social ends are better served by 
placing a burden of loss upon foreign finance and insurance companies 
which can more easily shift it, especially since thefts are clearly taken 
care of by the act. Perhaps, further, the better policy in the case of the 
automobile is to protect the bona fide purchaser, thus affecting a safer, 
quicker market for automobiles, and in this manner even protecting 
the used-car dealers who felt themselves injured by the act’s two-fold 
purpose.”® 

An interesting problem arises when state B feels it should exercise 
control and does so by granting a new title, and later the chattel is 
removed to state C. There seems to be conflict as to whether state C 


1 RESTATEMENT, CoNFLICT oF Laws, sec. 268, comment d. This refers to liens in 
the second state such as those of mechanics or for salvage and does not refer to dealings 
with the title. 

2 See note 3, supra. 

18 Thiering v. Gage, 132 Ore. 92, 284 Pac. 832 (1931) (not void per se); Parrot v. 
Gulick, 145 Okla. 129, 292 Pac. 48 (1930). Contra: Kimber v. Eding, 262 Mich. 670, 
247 N.W. 777 (1933). 

™See note §, supra. 

See note 8, supra. 

See note 2, supra. 
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then must enforce the title gained in state B or that of state A.*” The 
question is usually further complicated by the fact that no new trans- 
action has occurred in state C.** Some of the writers have felt this 
involves a question of due process and full faith and credit under the 
Federal Constitution.** The problem of the action of other states 
toward the new Ohio title is, therfore, one which Ohio courts should 
not overlook.”° A.B. 


CONSTITUTIONAL LAW 


CONSTITUTIONAL Law — Civit LIBERTIES — PEACEABLE 
AssEMBLY — VALIDITY OF ORDINANCE REQUIRING 
DIsPpERSAL OF CROWD 


Defendant was convicted of violating a village ordinance which pro- 
vided: “That it shall be unlawful for three or more persons to assemble 
. . . on any of the sidewalks, streets, avenues, alleys or parks . . . or 
to refuse or neglect, on being notified by the Marshall or Police Officer 
to do so, to forthwith quietly disperse.” The facts showed that defendant 
and a few friends had been standing on a sidewalk, ostensibly behaving 
themselves in a quiet manner, the only basis of conviction being the 
refusal to “move on” at the police officer’s command. The Court of 
Common Pleas of Hamilton County reversed the conviction and held 
the ordinance unconstitutional as being repugnant to the guarantee of 
peaceable assembly found in Article I, Section 3 of the Ohio Constitution 
and the Fourteenth Amendment.’ 

In the past, although a few jurisdictions have invalidated legislative 
exertions of similar character on grounds of infringement of state con- 
stitutional guaranties,” such ordinances have generally been sustained 
as valid exercises of municipal police power. Thus the municipal power 
to prevent obstruction of traffic,® to abate nuisances,* to prevent breaches 

7 Forgan v. Bainbridge, 34 Ariz. 408, 274 Pac. 155 (1928) refused to recognize 
the new title, on the basis of reciprocity; but see Edgerly v. Bush, 81 N. Y. 199 (1880). 
Contra: Fuller v. Webster, 5 Boyce 538, 95 A. 335, (Del. 1915). 

8 Leflor, Jurisdiction Over Tangible Chattels, (1937), 2 U. Mo. L. Rev. 171; also 
see note 9, supra. 

” Dodd, Power of the Supreme Court to Review State Decisions in the Field of 
Conflict of Laws (1926) 39 Harv. L. Rev. §33; Ross, Has The Conflict of Laws Become 
a Branch of Constitutional Law? (1931) 15 Minn. L. Rev. 161. 


* Generally see Carnahan, Tangibles In The Conflict of Laws, (1935) 2 U. or Cui. 
L. Rev. 345. 


1 Deer Park (Village) v. Schuster, 30 Ohio L. Abs. 466, 16 Ohio Op. 485 (1940). 
7 State v. Coleman, 96 Conn. 190, 113 Atl. 385 (1921); State v. Hunter, 106 N.C. 
796, 11 S.E. 366, 8 L.R.A. 529 (1890). 
® People v. Pierce, 85 App. Div. 125, 83 N.Y.S. 79 (1903). 
* Commonwealth v. Surridge, 265 Mass. 425, 164 N.E. 480 (1929). 











‘ in the recent but celebrated Jersey City litigation ;* 
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of the peace,’ to punish disorderly conduct,° and to penalize loitering’ 
has overcome defense predicated on the privilege of assembly. Authority 
for this favorable judicial attitude toward municipal action was always 
traced to the Massachusetts case of Commonwealth v. Davis,* an early 
decision of Holmes, J., affirmed by the Supreme Court of the United 
States.* That decision was significant for its analogization of the munici- 
pality, in its control of its streets, parks, and other public places, to the 
private owner of land; the plenary power of the city there given legal 
currency bespoke the validity of local legislation, however broad. 

The status of the Davis case as conditioning precedent was central 
° and the virtual 
repudiation of the Holmesian viewpoint attests the profound impact 
upon the scope of municipal power by the finding of the guarantee of 
free assembly in the Fourteenth Amendment. No longer can the city 
treat assemblage as the consquence of governmental grace; the right 
to come together now sets restrictive limits on what a few short years 
ago was power without effective check. In such a constitutional pattern 
ther is no place for municipal legislation of the coverage pregnant in 
that litigated here. So much is clear from Hague v. C.J.O.;** if further 
proof be needed there lies at hand the recent fate of handbill ordinances 
drawn in broad, conclusive terms.”* 

These developments together with the logic of the thing make the 
action of the Court of Common Pleas unquestionably consistent with 
the philosophy of the national Supreme Court. Nor was the local court 
judicially out of step because the administrative action taken was scarcely 
by way of previous restraint. On its facts, it is true, the Hague decision 
but vouchsafed the constitutional right against the governmental censor. 
Yet judicial signposts have not been lacking for the proposition that 
the guaranty extends to aftermath as well. Analogies are close from 
the related rights of speech*® and circulation;** but more than this, 

5 People v. Sinclair, 86 Misc. Rep. 426, 149 N.Y.S. 54 (1914), aff’d 167 App. Div. 
899, 151 N.Y.S. 1136 (1915). 

® State v. Galpern, 259 N.Y. 279, 181 N.E. 572 (1932). 

* State v. Jasmin, 105 Vt. 531 (1933). 

* 162 Mass. 510, 39 N.E. 113 (1895). 

° 167 U.S. 43, 17 Sup. Ct. 731, 42 L. Ed. 71 (1897). 

* Hague v. C.1.0., 307 U.S. 496, 59 Sup. Ct. 954, 83 L. Ed. 1423 (1939). 

™ Note 10, supra. 

™ The effect upon municipal handbill power by the emergence of the right to freely 
circularize is succinctly summarized in (1940) 6 O.S.L.J. 195. 

™ That the right to speak freely safeguards against subsequent punishment as well as 
prior restraint, one of the constitutional issues resolved in the 1931 civil liberties cases, 
has recently been reaffirmed in the anti-picketing decisions. See Thornhill v. Alabama, 
—U.S.—, 60 Sup. Ct. 736, 84 L. Ed. 659 (April 22, 1940); Carlson v. California, 
—U.S.—, 60 Sup. Ct. 746, 84 L. Ed. 668 (April 22, 1940). 


“That the Lovell doctrine was intended to go beyond the facts directly before the 
Court has been demonstrated beyond all peradventure in the decisions of last fall. See 
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the issue was necessarily involved in the dispute of DeJonge v. Oregon,'* 
the initial case to carry the torch of assembly liberty from Amendment 
I to XIV. 

The marked restriction in- municipal power effected by this trend 
of judicial decisions means the case-by-case pricking out of new 
boundaries for the permissible scope of municipal regulation over assem- 
blies. This process will be the more difficult inasmuch as litigation over 
the assembly guaranty in the First Amendment, unlike that with respect 
to freedom of speech and religious liberty, offers no constructive basis 
on which to build. Indeed, the leading case, United States v. Cruik- 
shank,'® was concerned with the extent of Federal power under Section 
5 of the Fourteenth Amendment and yields nothing as to the point of 
final balance between governmental power and liberty of assembly 
beyond the general proposition that the right was an inherent one 
existent before the Constitution’s adoption. It is apparent that in order 
to cope with crime and traffic control, to mention only only two in- 
stances, a certain measure of discretionary power is needed by local 
officials. Responsive to this need, a New York court only recently sus- 
tained the validity of legislation similar to that under consideration in 
the principal case, but with respect to a situation involving a definite 
obstruction to traffic.’ The Hague case was distinguished from the 
situation presented, the court holding that reasonable discretion in exer- 
cising such power must be retained by the city. A much earlier Ohio 
case,** not confronted by the influence of the Jersey City litigation, 
took a like view. It would appear probable, therefore, that the assembly 
guaranty may be subordinated to regulation by the city when definitely 
necessary for control of peace and order, and that under such circum- 
stances legislation of this nature will be upheld. Yet the sweep of the 
handbill decisions of last fall, which leave to municipalities little power 
to control the modern pamphleteer, suggests that governmental authority 
will not be tolerated beyond a narrow range. 

How great will be government’s retreat in this sector of civil 
liberty’s surging drive will depend in no small part upon the status 
accorded the assembly guaranty independent of its association with free 
speech and free press. Although there are few situations conceivable 
Schneider v. State of New Jersey (Town of Irvington); Young v. People of the State of 
California; Snyder v. City of Milwaukee; Nichols v. Commonwealth of Massachusetts, 
308 U.S. 147, 60 Sup. Ct. 146 L. Ed. 115 (1939). 

® 299 U.S. 353, 57 Sup. Ct. 255, 81 L. Ed. 278 (1937). 

1° 92 U.S. 542, 23 L. Ed. 588 (1875). 

7 People v. Friedman, 14 N.Y.S. (2d) 389 (1939). 


* Canton v. Robertson, 20 Ohio N.P. (N.S.) 241, 28 Ohio Dec. (N.P.) 66, 62 Ohio 
L. Bull. 429 (1917). 








‘il 
us 


le 


of 
ts, 


nio 











NOTES AND COMMENTS 297 


where the assembly prerogative is itself the most important liberty 
being protected, the principal case presents as clear-cut an illustration of 
it standing alone as can be found; but even here it is barely possible that 
the conversation of the group was a large consideration in the judicial 
disposition of the case. The Hague and DeJonge decisions, though 
ostensibly based solely on the protection of assembly, both involved 
freedom of speech in quite the same degree. Thus, the greater the 
importance of the presence of speech or press elements, the greater 
probably will be the influence imputed to assembly. 

Historical analysis of the assembly right shows that the Articles of 
Confederation contained no provision whatsoever for the exercise of 
this privilege, while heated debate accompanied its inclusion in the present 
Constitution."® A conflict exists among the authoritative writers as to 
whether or not this was a right in itself in the English common law.”° 
A seeming qualification on the scope of the assembly guaranty, though 
little has been made of it, is found in both state and national consti- 
tutions. “The right of the people peaceably to assemble, and to petition 
the government for a redress of grievances” is the wording of the final 
clause in Amendment I of the Federal Constitution, while the Ohio 
Constitution, by Article I, Section 3, permits assemblage “to consult 
for the common good; to instruct their Representatives; and to petition 
the General Assembly for the redress of grievances.” The exercise 
of the assembly right has never been confined specifically to the ends 
so expressly provided, yet the latitude given the preceding unqualified 
rights of free speech and press has never been attained. If this be ex- 
plainable on the basis that assembly is only a necessary prerequisite to 
the other liberties, then the present decisions add greatly to the import- 
ance which may be expected of the assembly guaranty in the future, 
but do not accord it an independent status. J.J.F. 


CONSTITUTIONAL Law — RECENT INTERPRETATION OF 
Ou10’s LIMITATION ON INDEBTEDNESS 


Constitutional and statutory limitations on the creation of indebted- 
ness by state and municipality, although generally reflecting in their 
origin a sound and commendable fiscal policy, have in recent years given 


*1 Annals of Cong. 759. 

*® Jarret and Mund, The Right of Assembly (1931) 9 N.Y.U.L.Q. Rev. 1. 

*6 McQuituin, Tue Law or Municipat Corporations (2d) ed. 1937) sec. 2364. 
“There are... constitutional ... statutory ... and... charter provisions. (Some 
provisions forbid) indebtedness in excess of a certain per cent of the value or assessed 
value of the taxable property in the municipal area, and (others limit) indebtedness in 
any one year to the income and revenue provided for such year, and (others contain) 
both the first and second provisions.” 
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rise to numerous perplexing problems in the financing of the ever- 
expanding activities of modern government.* Under American constitu- 
tional theory a limitation such as that imposed upon Ohio municipalities 
by force of legislative act* can be modified through ordinary legislative 
channels; but far greater obstacles face those who would adjust to the 
seeming needs of the present-day mandatory restrictions imbedded in a 
state’s fundamental document. Such constitutional debt limitations were 
the product of nineeenth century American growing pains which per- 
haps reached their greatest intensity around the midpoint of that 100- 
year span. Typical, seemingly, was the situation in Ohio, where 1850 
found the state already heavily burdened with debt and its tax monies too 
often going for questionable expenditures at the hands of public officers 
of limited knowledge and experience. 

At Ohio’s Constitutional Convention of 1851, these conditions were 
colorfully portrayed by Henry H. Gregg, delegate from Columbiana 
County: “The citizens of that part of the state in which I reside are 
particularly tenacious upon the subject of public debt and taxation. They 
have been taxed, and re-taxed and over-taxed, year after year, for the 
benefits of other parts of the State and have never received anything in 
return. And sir, we ask now, that debt-contracting, loan-laws, and 
money-squandering may forever be put an end to—that the whole sys- 
tem may be dug up by the roots and no single sprout ever be permitted to 
ever be hung up around the necks of the people of this state again. 
Leave no sprout to germinate into ‘plunder laws’ and taxation—secure 
the public treasury against all such drains, burdens, wastes, and plunder- 
ing systems, so that one can at least rest secure in the future, and as if 
there was a ‘good time coming’ when our taxes would be lessened, and 
we finally be relieved of the intolerable debt and taxation which now 
hangs upon us.””* 

With such sentiments evidently shared by the delegates generally, 
the Convention came to agreement upon a two-way plan to steer Ohio 
clear of further experiences with the rocky reefs of unsound fiscal policy. 
To curtail expenditures of tax monies, and thus indirectly to limit the 
rising tide of taxation, there were written into Ohio’s new Constitution 
Article XII, Sec. 6, and Article VIII, Secs. 4 and 6, all of which oper- 
ated to cut off erstwhile state and local spending in aid of internal im- 
provements. But unlike many state constitutions adopted at this time in 
American political development, the Ohio document of 1851 carried no 
tax rate limitation; municipal taxing power was made subject to legisla- 

*See Legis. (1933) 18 Iowa L. Rev. 169. 


* Onto G.C. Sec. 2293-14. 
*1 Ohio Convention Debates (1851) 469. See also the discussion id, at 477. 
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tive control by Article XIII, Sec. 6, while the state itself was left free. 
Not until 1929 did Ohio incorporate into her organic act, as a part of 
Article XII, Sec. 2, a millage limitation applicable alike to the state and 
its political subdivisions. The Convention’s second angle of attack was 
directed specifically toward the debt “evil.” Anticipating more recent 
proponents of the pay-as-you-go theory, the delegates sought to eliminate 
any possibility of imposition of unjust tax burdens by one generation 
upon those to come. The result was Article VIII, Sec. 1 and 3, limiting 
to $750,000 the aggregate amount of state indebtedness ordinarily pos- 
sible,° although by Article XIII, Sec. 6, determination of the debt limits 
for municipalities was, as above observed, left to statute. 

Constitutional provisions of the general Ohio pattern seemed, at the 
time of their adoption in the nineteenth century, to constitute a satis- 
factory solution to a serious situation. But within a comparatively short 
period the rapid development of the states and the changing conception 
of the place of government of American society had produced signs of 
strain between what had been deemed desirable and what increasingly 
appeared to be necessary. Extended reference to the enlarged activities 
of state and local governments would be superfluous here; it suffices to 
touch upon their entrance into social and economic regulation upon 
the increased cost of manifold forms of institutional service demanded 
of them, upon their entrance into such fields as utility operation 
earlier regarded as the province of private enterprise. Those in con- 
trol of government became ever more acutely aware of the grip of a 
dilemma from which some form of escape became imperative. With 
tax rate limitations this lay largely in the restricted application of such 
limitations, which have always been framed as restrictions solely on ad 
valorem taxation of property. Resort could be had, consequently, to 
newer forms of taxation that were free of a specific maximum, although 
judicial doctrine has found in due process or other concepts vaguer limi- 
tations on them. But with debt limitations, any escape short of constitu- 
tional amendment was not so readily apparent; solutions here have called 
for a reappraisal of the purpose and intent which lay behind such provi- 

® Article VIII, Sec. 1, Ohio Constitution: The state may contract debts to supply 
casual deficits or failures in revenues, or to meet expenses not otherwise provided for; 
but the aggregate amount of such debts, direct and contingent, whether contracted by virtue 
of one or more acts of the general assembly, or at different periods of time, shall never 
exceed seven hundred and fifty thousand dollars; and the money, arising from the creation 
of such debts shall be applied to the purpose for which it was obtained, or to repay the 
debts so contracted, and to no other purpose whatever. 

Article VIII, Sec. 2: In addition to the above limited power, the state may con- 
tract debts to repel invasion, suppress insurrection, defend the state in war, or to redeem 
the present outstanding indebtedness of the state... 


Article VIII, Sec. 3: Except the debts above specified in sections one and two 
of this article, no debt whatever shall hereafter be created by or on behalf of the state. 
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sions as Ohio’s Article VIII, Secs. 1 and 3. By far the most general 
escape which has resulted from this reappraisal is to be found in the 
doctrine that bond issuances to finance self-liquidating projects, the cost 
to be paid from pledged receipts, do not constitute a violation of the 
constitutional debt maxima.° 

These general escape devices have made their appearance in Ohio. 
Because the tax rate limitation in Ohio was a late comer, methods of 
restricting its effectiveness as a damper on increasing taxation had long 
preceded it.’ Save for the income tax, and even the use of it was incor- 
porated into the proposed Bigelow Amendment of last fall, Ohio has 
resorted to all the other major forms of enforced contribution to the 
mounting cost of government, the limitations on which, where existent 
at all, leave greater leeway than do the provisions of the present Article 
XII, Sec. 2." And the state has resorted with success to the pledge of 
receipts plan in the financing of projects of a clearly self-liquidating 
character.° The controlling decision on this latter point is that of Kasch 
v. Miller,”® in which the court sustained a statutory scheme for flood pre- 
vention because the money borrowed for construction was to be repaid 
through the sale or lease of the impounded waters or the power thereby 
generated. Very recently the Supreme Court of Ohio, in State Bridge 
Commission of Ohio v. Griffith, reapproved the Kasch decision and 
sustained the issuance of refunding bonds by the Commission, because 
there was no obligation on the part of the state to pay these bonds except 
from bridge revenues. The court’s reasoning in the Kasch case is re- 
vealed in the following passage from the opinion: “An inspection of the 
act, however, discloses that under no circumstances, and under no possi- 

® Fox v. Bicknell, 193 Ind. 537, 141 N.E. 222 (1923); State ex rel. Hawkins v. 
State Examiners, 97 Montana 441, 35 P (2d) 116 (1934); McClain v. Regents of 
University, 124 Ore. 629, 265 Pac. 412 (1928); Morgan v. Portage, 174 Wis. 588, 
184 N.E. 376 (1921); 96 A.L.R. 1385, 72 A.L.R. 687. Another escape device, bottomed 
on a similar rationale, is the special assessment. For cases on this see: Quill v. Indian- 
apolis, 124 Indiana 292, 23 N.E. 788 (1890); Waller v. Pritchard, 201 Iowa 364, 202 
N.W. 770 (1926); State v. Curtis, 319 Mo. 316, 4 S.W. (2d) 467 (1928); Charlotte 
v. American Trust Co., 159 N.C. 388, 74 S.E. 1054 (1912); 33 A.L.R. 1415. 

7Indeed the history of the adoption of this form of limitation in 1929 indicates 
that the provision was designed not to check all taxation as was the case earlier when ad 
valorem exactions on property were the dominant form of state and local taxation, but to 
shift the ever increasing burden from property to other tax subjects. 

* To illustrate, privilege taxation in Ohio, whether by state or city, is subject to the 
judicially found limitation that the tax cannot exceed the value of the privilege made the 
subject of the exaction. Southern Gum Co. v. Laylin, 66 Ohio St. 578, 64 N.E. 564 
(1902); Saviers v. Smith, 101 Ohio St. 132, 128 N.E. 269 (1920); Calerdin v. Freiberg, 
129 Ohio St. 453, 195 N.E. 854 (1935). But past litigation appears to indicate that 
this restriction is quite fluid. 

® Compare the provision of the present Article XVIII, Sec. 12, specifically authoriz- 
ing municipalities to employ the pledge-of-receipts plan in the financing of public utilities 
even though the municipality’s statutory debt limit has been reached. 


% 104 Ohio St. 281, 135 N.E. 813 (1922). 
136 Ohio St. 334, 25 N.E. (2d) 847, 16 Ohio Op. 467 (1940). 
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bility can the state be made to answer for any of the obligations created 
by the act, by reason of the construction of such improvement. ... The 
debt created under the act is not a state debt; the bonds authorized there- 
under entail no obligaion upon the state, which it is required legally or 
morally to assume; the mortgage attached to no state property owned 
by or purchased with revenues of the state. . . . This act provides that 
the superintendent of public works shall be the supervising officer under 
whom the improvements are made. . . . The legislature no doubt con- 
siders it to be a wise public policy to place the supervision of the construc- 
tion of the improvement under control of the state, and that the 
payments therefore should be disbursed by its own officers.”** 

To follow the court on this proposition requires a parting with not 
only the current dictionary view’* of the meaning of debt but good Ohio 
precedent as well. For in the early case of State v. Medbery’* the Ohio 
court, in condemning as beyond the debt limit a contractual arrangement 
for canal repair that called for a total state expenditure of $1,375,000, 
held that “the moment these contracts were executed, they created a 
present obligation on the part of the state to pay money at a future 
period.”*® It is judicial legerdemain to declare that, under the facts of 
the Kasch situation, there has been no creation of a state debt. But the 
two cases can be brought into harmony by considering the source of 
repayment in each in relation to the situation prompting adoption of the 
debt maxima of Article VIII. In the early case, the debt was to be repaid 
out of tax revenues; in the latter, from disposition of water and power 
for a price. In public finance theory, these two sources of governmental 
monies are carefully distinguished ;** it is just as clear that in adopting 
Article VIII, Secs. 1 and 3, the delegates to the Ohio Constitutional 
Convention of 1851 were thinking of obligations that must be met 
through general taxation. Measured by historical purpose as well as by 
weight of precedent, the Kasch court arrived at the proper result, but 
the basis upon which it predicated this result was tenuous. 

Although the Kasch exception for self-liquidating projects has been 
successfully relied upon to make possibile state activity in significant 
areas," there has remained the socially important problem of financing 

“ Kasch v. Miller, supra, note 10, at 287-288, 135 N.E. at 814-815. 

<A sum of money due by certain and express agreement.” Bouvier’s Law Dictionary 
(3d rev. ed. 1914). 

> Ohio St. 522 (1857). 

Id. at 536. 

*° SELIGMAN, Essays oN TAxaATION (10th ed. 1928) 400. 

On the strength of the Kasch decision the Attorney General ruled in 1933 that 
the State of Ohio was in a position constitutionally to take advantage of a forest conserva- 
tion program sponsored by the federal government, the state to repay the latter from 


proceeds realized from this work. See (1933) Op. Att’y. Gen. Ohio No. 800, 
The recent construction of university dormitories at Ohio State University and else- 
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the construction, extension and improvement of institutions devoted to 
the care and treatment of maladjusted groups. Insanity has been on the 
increase in recent years; care of the epileptic and the feeble-minded for 
various reasons requires extended facilities. Yet existing institutions are 
considerably overcrowded and unable to meet the demands of the newer 
cases. Some of these are housed in private hospitals; the remainder go 
and come at will, mingling with the normal citizenry, although in 
desperate need of treatment and confinement.’* The necessity for some 
solution cannot be gainsaid, nor can the impossibility of appropriating 
from the general budget the sums needed for the immediate realization 
of these types of improvements. 

Faced with this seeming impasse, the state’s legislators pondered the 
possibility of applying to these pressing areas of need the theory of the 
Kasch debt limitation escape. With respect to institutions for the feeble- 
minded, epileptic and tubercular, the analogy seemed to fit perfectly, for 
by statute the State of Ohio places the cost of care primarily upon 
family and/or friends and secondarily upon the counties from which 
these patients come.*® In the case of the insane, the primary incidence of 
the cost is the same, but it is the state itself which is secondarily responsi- 
ble.”° This possibility of state liability, to be met presumably from tax 
revenues, except for funds derived from sale of institutional products, 
becomes primary in the case of those committed for criminal acts; there 
is no “pay-patients” law for criminals. 

With this set-up, the Legislature enacted in 1938, with amendments 
the year following, the Public Institutional Building Authority Act.” 
The purpose of the act was declared to be “the construction, equipment 
where in Ohio, the bonds to be paid off from student charges, is predicated on the Kasch 
doctrine. See Onto G. C. Sec. 7923-1, as amended by 118 v. S. 39 (1939). Compare 
Baker v. Carter, 165 Okla. 116, 25 P. (2d) 747) (1933); Fanning v. Univ. of Minne- 
sota, 183 Minn. 222 (1931). 

In February of this year the Ohio Supreme Court sustained Ohio legislation 
authorizing the State Bridge Commission to acquire and operate toll bridges, the cost 
of acquisition and improvement to be met by revenue bonds. State ex rel. State Bridge 
Comm. v. Griffith, 136 Ohio St. 334, 25 N.E. (2d) 847, 16 Ohio Op. 467 (1940), cited 
note Il, supra. 

* From an interview at the offices of the Public Institutional Building Authority. 
The plight of the State is revealed in the emergency clause of the Act which created 
the Authority. It is declared by Onto G.C. 2332-11 (3): “This act is hereby declared 
to be an emergency measure necessary for the immediate preservation of the public peace, 
health and safety. The reason therefor lies in facts which two-thirds of all the members 
elected to each branch of the general assembly have considered, found and determined 
and which are as follows: the facilities of many of the benevolent institutions of the 
state have become so inadequate as seriously affect the ability of the state to care for the 
inmates of such institutions requiring immediate efforts to remedy the situation, therefore 
this act shall go into immediate effect.” 

See On1o G.C. Sec. 1815-1 to 1815-14, inclusive. 


See Onto G.C. Secs. 1890-46. 1815. 
™ Ohio Laws, 117 v. 886, as amended in 118 v. S. B. 313 (1939). 
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and improvement of buildings for the use of benevolent, penal and re- 
formatory state institutions.”*? All lands employed were to be state 
property, the Authority to secure in them a possessory estate for 
twenty-five years.** Construction cost was to be met through bond issues 
up to $10,000,000 which, while made in the name of the State of Ohio, 
would be obligations solely of the Authority.** Servicing of these bonds 
was to be effected by the payment to the Authority of specified rentals 
for the use of the facilities thus afforded particular state departments; 
these rentals, in turn, were to come from any available departmental 
income. Sections 2332-4 and 2332-6 carried general provisions to this 
effect, while Section 2332-3a provided specially for agreements of such 
tenor to be undertaken between the Department of Public Welfare and 
the Authority looking to the betterment of hospital facilities for the care 
of patients and inmates under the department’s control.** Elaborate 
provisions were included covering the issuance and nature of the bonds,”® 
and the rights and remedies of the bondholders.” For the protection 
of the latter, the act authorized appointment of a trustee on application 
of holders of twenty-five per centum in principal amount of outstanding 
bonds; the trustee was empowered to bring all necessary actions required 
by the creditors’ interests, and was declared entitled as of right to the 
appointment of a receiver who might take over and operate the default- 
ing properties of the Authority. 

Initial efforts under the Institutional Building Authority Act were 
directed to a $7,500,000 construction program looking to the enlarge- 
ment and improvement of ten existing state hospitals and institutional 
buildings devoted to the care of the feeble-minded. All appropriate 
action was taken by the Authority up to the point of attestation of the 
bonds by the Secretary of State. To test the constitutional theory under- 
lying the act, this official refused to attest the bonds. The Authority 
then brought in the Ohio Supreme Court an original action in man- 
damus. Judge Day dissenting, the state’s high court found Sections 
2332-3a, 2332-4, and 2332-5 of the act “unconstitutional and void in 
so far as they authorize the transfer of income producing property of the 
state to the Authority, the rentals from which are to service the bonds 

2 Onto G.C. Sec. 2332-2. 

*% Onto G.C. Sec. 2332-5. 

* Ouro G.C. Sec. 2332-4. 

* The language of G.C. § 2332-3a is as follows: “... During the term of any such 
agreement or agreements for such use occupancy and maintenance the department of 
public welfare is hereby authorized and required to fix the amount or amounts to be 
charged for the support of patients and inmates of the hospitals under control of said 
department of public welfare so as to be sufficient in the aggregate to provide available 
agreements. . . .” 


* Onto G.C. Sec. 2332-7. 
* Onto G.C. Sec. 2332-8. 
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issued by the Authority.”** The importance of this decision on the 
meaning and scope of Article VIII, Sec. 1, merits close analysis of the 
reasoning upon which it is based. 

The doctrine of Kasch v. Miller the court reaffirmed; the difficulty 
in the present case, declared the majority, lay in the fact that receipts 
from hospital operation were not unequivocally made the sole source of 
payment. This was clear both from the agreement between the Author- 
ity and bondholders and from that between the Authority and the 
Department of Public Welfare. It had been made an absolute condition 
of the latter contract that the Department would pay as rental the fixed 
sum of $421,500 per year. Such a provision does differ from that em- 
ployed in the financing of municipal utility plants, where there is a pledge 
only of operating revenue after deduction of all operating expenses, an 
amount that fluctuates in accordance with prevailing economic condi- 
tions.*” While this possibility of state financial involvement may well 
have been sufficient to justify the court in throwing the burden upon 
the draftsmen of the basic agreement between Department and Author- 
ity, there appears to have been slight probability that the state could be 
compromised. For under the Ohio “pay-patients” law, amounts paid by 
families and friends in 1938 totaled $35,000 in the case of the feeble- 
minded, $26,000 for epileptics, and $521,000 in the case of the insane. 
County payments for support of the first two groups aggregated $578,- 
o00.*° Sources other than the State of Ohio thus amply guaranteed 
payment of the $421,500 rental charge fixed in the agreement. 

The court, however, saw still another possibility by which the state 
might become involved. Because the private and county payments go 
direct to the state treasury and are then appropriated out to the Welfare 
Department, there is present the chance of legislative diversion of these 
monies. Segregation occurs only with respect to monies in the hands of 
the Authority.** In the Kasch situation, on the other hand, the revenues 
derived from the sale or lease of water and power reached the state 
treasurer, not as part of the general funds subject to appropriation but as 
a special deposit known as the water conservation fund. Although a 
majority of the courts adhere to this distinction, declaring that only 
where a fund is segregated is an obligation payable therefrom not within 
State ex rel, Public Institutional Building Authority v. Griffith, 135 Ohio St. 604, 
623, 22 N.E. (2d) 200, 208, 14 Ohio Op. 533, 541 (1939). 

® Alabama State Bridge Corp. v. Smith, 217 Ala. 311, 116 So. 695 (1928), held: 
“They (referring to the bridge corporation created by the legislature) only pledged the 
surplus of several funds without any guaranty that there should be such surplus.” 


Figures secured from the office of counsel for the Institutional Building Authority. 
*™ Onto G.C. Sec. 2332-9. 
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the debt limitation maxima,” actual differences in administration consist 
solely in the maintenance in the one situation of separate entries. A more 
fundamental distinction does, however, exist between the utility situation 
and that before the court in the Griffith litigation. With the former, 
government has truly entered the market place; the arrangements it 
makes are purely contractual, the exaction paid for the services it renders 
is technically a price. Care of the mentally sick and incompetent is 
conducted on another plane; government there is something more than 
a trade, and payment is a matter of compulsion. In this broader sense 
there is a degree of state involvement in the Griffith fact-pattern not 
present in that of Kasch v. Miller, a greater immediacy transcending 
differences between general and segregated funds. 

A judgment intuitive of similar tenor seemingly carried the day with 
respect to the eventuality of default. The statutory scheme challenged in 
Kasch v. Miller gave to bondholders the right of foreclosure and to the 
purchaser at foreclosure the entire interests of the state for twenty-five 
years. Yet the court found nothing in that to view with alarm. Quite 
different was the court’s reaction to analogous provisions in the Building 
Authority Act designed to afford adequate protection to bondholders. 
“Clearly such receiver would have the same right and powers as 
receivers generally have and are given by the court as to custody of 
property for the benefit of creditors in cases of insolvency. Undoubtedly, 
such receiver, representing the creditor bondholders, would be authorized 
to operate the property independently and exclusively, and would not be 
obliged to deal with the defaulting Welfare Department for the use of 
the same. In ordinary course, unless the state in some way came to the 
rescue to redeem its property, the receiver could bring about a sale of 
the remainder of the leasehold estate of the Authority in these properties, 
to liquidate the bonds.”** It is one thing to permit operation of utility 
or analogous enterprises in the interests of frustrated creditors; it is 
quite another to contemplate private management of a considerable por- 
tion of the state’s hospitalization activities for the avowed purpose of 
bondholder rather than patient welfare. If the decision in the Griffith 
case flows from a judicial reaction to such a distinction, then the court’s 
present temperament will require, if the Kasch escape is to be workable 
in the remaining areas of need, a diminution in bondholder protection 
that might well make the obligations unmarketable. 

* Joliet v. Alexander , 194 Ill. 457, 62 N.E. 861, 100 A.L.R. 900 (1902). In State 
College Development Ass’n. v. Nisser, 66 .D. 287, 281 N.W. 907 (1938), it was said: “If 
the political subdivision is obligated directly or indirectly to feed the special fund from 
general or other revenues in addition to those arising solely from the specific improve- 


ment, then a debt is created.” 
58 Supra, note 28, at 622-623, 22 N.E. (2d) at 208. 
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It is possible, however, that the Griffith hostility toward the bond- 
holder protective provisions was in final result predicated upon the union 
of new and existing structures in the plan before the court. The actual 
decision in the case would seem to bear this out; Section 2332-8 was 
not declared invalid, and subsections 3a, 4, and 5 were stricken down 
only to the extent they authorized “the transfer of income-producing 
property of the state to the Authority, the rentals from which are to 
service the bonds issued by the Authority.”** Such an interpretation bot- 
toms the Authority’s contentions in the current litigation between it and 
Neffner, now before the Supreme Court on demurrer.*® The plan at 
issue in this latest effort to relieve the undeniable needs of the state, calls 
for a $4,500,000 bond issue for the erection of an entirely new and 
separate institution for the feeble-minded. Thus should default occur, 
all that could be lost would be the equity in the property resulting from 
payments made before default. Although this loss might be quite large, 
the courts take no account of such a factor; physical severance prevents 
the forfeiture of a structure erected with tax revenues. 

Physical severance is also counted upon in the Neffner case to over- 
come another major basis of judicial criticism of the Griffith set-up. “By 
the great weight of authority,” declared the majority in the Griffith de- 
cision, “bonds issued by a state or municipality, with the proceeds of which 
some addition is to be constructed or added to public property, which 
bonds by agreement are to be liquidated solely and exclusively from the 
revenues of the entire property, old as well as new, constitute a debt or 
an indebtedness of the state or municipality as the case may be.”** The 
authorities cited for this proposition go upon the theory that the pledging 
of revenues derived from already existing properties, by diverting such 
monies from their regular channel of general appropriation, indirectly 
increases the burden of the beleaguered taxpayer, who must then make 
up the difference.*’ Physical severance alone will not correct for this; 
to meet this objection it would seem essential that there be fiscal sever- 
ance as well. For only by the construction of separate buildings and the 
pledging of the income from these new facilities could the threat 
to the taxpayer be completely eliminated under this theory.** 

* See note 28, supra. 

State ex rel. Public Institutional Building Authority v. Neffner. Hearing on de- 
murrer was held May 7, but no decision had been rendered at the date of this issue. 

* Supra, note 28, at 616, 22 N.E. (2d) at 205-206. 

*7 Schnell v. Rock Island, 232 Ill. 89, 83 N.E. 462, 14 L.R.A. (N. S.) 874 (1907); 
Fjeldsted v. Ogden City, 83 Utah 278, 28 P. (2d) 144 (1933). 

“Physical severance could be dispensed with if appeal were had to cost accounting 
techniques by which an apportionment could be made between the revenue capacity of the 


old and the new. A few courts have approved this. See Legis. (1933) 18 Iowa L. Rev. 
269, 277, n. 42. 
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Not only does this theory of union of properties force complete 
severance as the price of satisfying Article VIII, Sec. 1 gua debt limita- 
tion; by preventing the diversion of funds derived from existing functions 
it makes of that constitutional provision a sort of indirect tax rate limita- 
tion. This may possibly explain Judge Day’s dissent from all of the 
Griffith decision save its reaffirmation of Kasch v. Miller. For in State 
ex rel. Portsmouth v. Kountz, *® he had declared that “In the absence 
of a specific tax limitation, a constitutional provision limiting the power 
to create debts does not operate as a limitation on the taxing power of a 
municipality. However, constitutional provision imposing a tax limit, by 
implication, does impose a debt limit, on the theory that the greater in- 
cludes the lesser, that the power to spend is circumscribed by the power to 
collect.”*° Such a view as to the nature of debt maxima would seem to 
stand the historical test of the intent of those who framed Ohio’s funda- 
mental law in 1851. Those delegates diagnosed the fiscal ills that were 
before them as essentially twofold; and there is little basis for believing 
that they conjoined the two for purposes of treatment save in the recog- 
nition of the fact to which Judge Day refers, that a tax limit indirectly 
operates to deter borrowing.** 

Despite this background, the Griffith court found Ohio to be in 
accord with the weighty authority from outside because of the court’s 
disposition of a “similar situation in the case of Village of Brewster v. 
Hill. . . .’** Passed over was a court of appeals decision in Pathé v. 
Donaldson,* where the financing of a light plant extension from earn- 
ings of the whole enterprise was assumed to be consistent with Article 
XVIII, Sec. 12 of the Ohio Constitution. That provision, as before 
noted,** specifically approves for municipal utility financing the Kasch 
escape from general debt maxima. Brewster v. Hill,*° on the other 
hand, involved the interpretation of Article VIII, Sec. 6, the lending 
of credit prohibition adopted in 1851 as part of the policy of restricting 
the amount of governmental spending.*® Even in its own sphere, the 
Brewster case has been criticized in the pages of this Journal for its 
puzzling theory that a municipal corporation, in purchasing a plant ex- 
tension out of total earnings, somehow becomes the creditor-lender in the 
transaction rather than the debtor.** But strange as this may be, the 

*° 129 Ohio St. 272, 194 N.E. 869, 2 Ohio Op. 161, 97 A.L.R. 1099 (1935). 

“Id. at 276-277, 194 N.E. at 871-872. 

“See Note (1903) 16 Harv. L. Rev. 442. 

“ Supra, note 28, at 617, 22 N.E. (2d) at 260. 

“829 Ohio App. 171, 163 N.E. 204, 6 Ohio L. Abs. 562 (1928). 

“See note 9, supra. 

* 128 Ohio St. 343, 190 N.E. 766 (1934). 


*° See discussion at p. 298, supra. 
** Note (1935) 1 O.S.L.J. 55. 
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court puts all sleight-of-hand performers to shame in deducing in the 
Griffith case that “By the same token, when it loaned its financial credit, 
it made itself indebted to the seller.”** The public is not allowed to 
learn the magic by which a municipality purchasing on time payments is 
first transformed into a creditor only to then be reclassed a debtor. Yet 
on the strength of this deduction, the court concluded “that if the bonds 
in this case are issued as contemplated, the state not only lends its credit 
by the contribution of its property im esse but becomes indirectly indebted 
”4° Here would seem to lie the weakest link 
in the chain of reasoning by which Ohio’s high court invalidated the first 
effort made under the Building Authority Act. But that court’s opinion 
and decision in the Griffith litigation gives evidence that on this very 
matter will come the greatest judicial resistance to further efforts to 
find a solution through the general technique contemplated in that 


legislation. J.M.H. 


on account of these bonds. 


CORPORATIONS 


CorPoRATIONS — SALEs oF AssETS — PRESUMPTION OF FAIR 
VALUE Favorinc DEMANDs OF DISSENTERS 


The early American corporation was a small enterprise with a 
simple financial structure and few stockholders, most of whom were 
actively engaged in the management of the business. In most jurisdic- 
tions, a majority of the stockholders of a solvent corporation were 
denied the power to transfer all of its property,’ effect a consolidation 
or merger,” or bring about fundamental changes in the financial struc- 
ture,” as against the dissent of a single stockholder. 

These common law rules were inadequate to meet the changing 
needs of the modern corporate system. It became apparent that majority 
shareholders were too greatly restricted if sweeping changes in corporate 
structure were to be carried out with efficiency and dispatch; greater 

* Supra, note 28, at 617, 22 N.E. (2d) at 206. 

® Ibid. 


* Butler v. New Keystone Copper Co., 10 Del. Ch. 371 (1915); Abbott v. American 
Hard Rubber Co., 33 Barb. Ch. 578 (N.Y. 1861); Kean v. Johnson, 9 N.J. Eq. 401 
(1853), (often cited as a leading case denying to the majority the right to sell. The 
decision was perhaps influenced by the fact that the corporation involved was a railroad, 
and a quasi-public corporation); 3 Cook, Corporations (8th ed. 1923) sec. 670; 13 
Frercuer, Cyc. Corp. (Perm. Ep.) sec. 5797. Contra: Treadwell v. Salisbury Mfg. 
Co., 73 Mass. 393, 66 Am. Dec. 490 (1856); see Warren, Transfers of Corporate Under- 
takings (1917) 30 Harv. L. Rev. 335.. 

? Garrett v. Reid-Cashion Land & Cattle Co., 34 Ariz. 245, 270 Pac. 1044, rehearing 
denied, 34 Ariz. 482, 272 Pac. 918 (1928); Colgate v. U. S. Leather Co., 75 N.J. Eq. 
229, 72 Atl. 126, 19 Ann. Cases 1262 (1909). 

* Kent v. The Quicksilver Mining Co., 78 N.Y. 159 (1879). 
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flexibility in corporate management was demanded. Furthermore, it 
was recognized that the minority should not be able to compel the con- 
tinuation of the business of the corporation against the wishes of the 
majority. 

In Ohio, the legislature has met this need and the majority has 
been given the power to sell* all of the corporation’s assets and to make 
other fundamental changes.° In the event of such a sale, the dissenting 
stockholders have been given the right to receive the fair cash value of 
their shares, provided that they comply with the provisions set forth in 
Ohio G.C. sec. 8623-72, commonly called the appraisal statute. 

In the case of Voeller et al. v. The Neilston Warehouse Co. et al.® 
the unnumbered seventh paragraph,’ of the Ohio appraisal statute was 
declared unconstitutional. At a stockholders meeting called for the 
purpose, and done in conformity to Ohio G.C. sec. 8623-65, the re- 
quisite majority of the stockholders of the defendant corporation voted 
to approve a sale by the directors of a piece of real estate owned by the 
corporation and comprising substantially the only remaining asset of the 
corporation. The plaintiffs are minority stockholders who voted against 
the sale. Acting in compliance with Ohio G.C. sec. 8632-72 they 
demanded of the corporation the payment of the fair cash value of their 
shares, some shareholders placing such value at $100 per share, the par 
value of which was $100. 

The defendant corporation failed to act in compliance with para- 
graph five Ohio G.C. sec. 8623-72. Instead, within ten days, the 
corporation, by its president, sent a letter to each of the claimants 
advising them that their damands for payment were unequivocally 
refused. About a month and a half later, the directors took official 
action toward dissolving the corporation, designated a local bank as 
liquidating agent, and turned over to it the cash and other assets. 

No suit having been begun by either the corporation or the minority 
stockholders to have the fair cash value of the shares of such minority 
determined within a six-month period, as provided by the sixth para- 
graph of Ohio G.C. sec. 8623-72, the plaintiffs sued the corporation 
and the bank, asking for judgment in an amount equal to the sum 

* Onto G.C. sec. 8623-65. 

® Onio G.C. secs. 8623-14, 15, 15a, 67. 

* 136 Ohio St. 427, 26 N.E. (2d) 442 decided March 27, 1940. 

7 “If such petition (referring to the petition, which may be made within six months 
after the vote was taken, to the court of common pleas to determine the fair cash value of 
the shares of the dissenters) is not filed within such period, the fair cash value of the 
shares shall conclusively be deemed to be equal to the amount offered to the dissenting 
shareholder by the corporation if any such offer shall have been made by it as above pro- 


vided, or in the absence thereof, then an amount equal to that demanded by the dissenting 
shareholder as above provided.” 
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originally demanded*® as the fair cash value. The corporation challenged 
the constitutionality of Ohio G.C. sec. 8623-72, paragraph seven, as it 
was sought to be invoked, on the ground that it deprived the majority 
stockholders of their property without due process of law.* The trial 
court declared paragraph seven, Ohio G.C. sec. 8623-72, to be uncon- 
stitutional. This judgment was reversed by the Court of Appeals, one 
judge dissenting, and the Ohio Supreme Court, two judges dissenting,” 
reversed the Court of Appeals and affirmed the judgment of the trial 
court. 

The Supreme Court, in its majority opinion, takes the position that 
the consenting shareholders had no notice of the demands of the 
dissenters and even if they had had notice, they had no opportunity to be 
heard, and consequently there was a denial of due process of law. 

As to the definition of due process of law there is no dispute in this 
case. “Due process of law involves only the essential rights of notice 
and hearing, or opportunity to be heard before a competent tribunal.” 
Furthermore, both the trial court and the Supreme Court take the 
position that by the operation of the statute there results no denial of due 
process to the corporation but that there is a denial of due process only as 
to the majority shareholders, as individuals. 

It is true that the statute nowhere requires notice of the demands 
of dissenters to be given to the consenting shareholders. But is notice 
to them necessary? The privilege of incorporation is a privilege granted 
by the state acting through the legislature,’” and the laws of the state, 
constitutional or statutory, enter into and become a part of the articles of 
incorporation.** Of these laws the stockholder is charged with notice 
when he becomes a stockholder, and under the reserved power of the 
state’* he is bound by the pertinent statutes passed after he becomes a 
stockholder. Since corporations are allowed to function only with the 
consent of the state and in accordance with the requirements imposed 
by the state, may it not be said that all stockholders have consented in 
advance, in matters of appraisal, to the procedure set up in the statute 
for this purpose—that the stockholders have really appointed ‘the cor- 
poration to act for them as in other ordinary business matters? If the 

® Onto G.c. sec. $623-72, paragraph 7. 

* Upon a distribution of the assets of the corporation after dissolution, the majority 
shareholders will receive a less amount per share, if the plaintiffs are paid the $100 per 
share which they have demanded, than if the plaintiffs are required to share pro rata with 


the majority in the assets distributed. 

One of the dissenting judges concurred in the syllabus but dissented from the 
judgment. 

“4 Luff. v. State, 117 Ohio St. 102, 113, 157 N.E. 388 (1927). 

4 Ashley v. Ryan, 49 Ohio St. 504, 527, 31 N.E. 721 (1892). 

18 Wegener v. Wegener, 101 Ohio St. 22, 126 N.E. 892 (1920). 

™* Onto ConstiTuTIoN, ArT. III,sec. 2, 
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assets of a corporation are impaired as a result of unwise management 
in the day to day business affairs of the corporation, would anyone be 
heard to assert that such loss was without due process of law to the 
majority shareholders? 

There are practical difficulties arising out of the Supreme Court’s 
interpretation. What if the corporation had informed the dissenters, 
in the instant case, that it would pay the amount demanded? Would 
the court have held that such agreement would not be binding upon 
the corporation and the majority stockholders, and that the latter 
could prevent the payment of that amount because they, as individual 
shareholders, had been given no actual notice of the demand and agree- 
ment. Surely, notice to the consenting stockholders would be no more 
necessary in the case where the corporation refuses to pay the amount 
demanded than where it agrees to pay it. 

Or suppose that the corporation, refusing to pay the amount 
demanded, had, itself, made an offer of “an amount,” as it had a right 
to do. The statute’® would create a conclusive presumption in favor 
of the amount offered by the corporation, if neither the corporation nor 
the dissenters petitioned the court within six months to have the fair 
cash value determined. Under such facts would the court say that due 
process required the dissenters to notify the consenting shareholders of 
the amount offered by the corporation? Consistency would seem to 
require notice in one case as much as in the other. 

It was the contention of defendants that while the board of directors 
represent the shareholders in corporate matters they are not representa- 
tives of the shareholders as respects the latters’ individual rights—that 
in this case the defendant is a corporation in dissolution with nothing 
remaining to be done but distribute the assets to the shareholders, hence 
they, and only they, as individuals, are interested in the method of 
distribution. On the contrary, at the stockholders meeting called for 
the purpose of voting on the proposed sale, it does not appear that any 
action was taken on the matter of distribution of the assets, and it was 
not until about a month and a half after the date of this meeting that 
the directors authorized dissolution of the corporation. 

The dissent of minority stockholders gives rise under the statute’® 
to a controversy only between the corporation and the dissenting stock- 
holders, and hence, the controversy in this case is not between two 
classes of stockholders nor between two groups of stockholders of the 
same class. The provision of sections 8623-65 and 8623-72 prescribe 
and control the rights and remedies of both the corporation and those 


*% Onto G.C. 8623-72, paragraph seven, set out in note 7, supra. 
% Onto G.C. 8623-72. 
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who oppose action of the kind under consideration, and file written 
demands for payment of the fair cash value of their shares. Thus the 
question involved is one between the corporation and those who became 
claimants by filing written demands. 

The Supreme Court points out that the controlling statute does 
not expressly provide for action on the part of the majority and the 
court declares that no real detriment occurred to the majority until the 
expiration of the six-month period when the conclusive presumption 
became absolute and thus concludes that the majority had no cause of 
action until after the six-month period, when it would be too late. A 
shareholder may be given opportunity to be heard without showing a 
presently existing injury if he can show threatened irreparable injury.’* 
Any individual majority shareholder, upon demand of and refusal by 
the corporation to bring such suit, had a right at any time during the 
six-month period to bring a representative suit to determine the fair cash 
value of the shares.”* 

While parties are entitled to have their day in court they are 
not to be compelled to come into court and it is only necessary that 
they have a “fair opportunity” to avail themselves of judicial process. 
Moreover, this same majority had another “fair opportunity.” It had 
the right under the controlling statute’ to revoke the authority given to 
the board of directors to sell the property in question. 

Furthermore, the dissenters take the position that even if the court 
should find that paragraph seven does have an unconstitutional operation 
as respects the majority stockholders, it should find also that the 
majority are estopped to question the constitutionality of that part of the 
statute because of the principle of law that a party who invokes the 
provision of a statute for his own purpose, and obtains relief under that 
statute to the disadvantage of another party, will not thereafter be heard 
to complain of the validity of the statute which he has invoked.*° The 
Ohio Supreme Court has already adopted this principle in New York 

17 Dodge v. Woolsey, 18 How. 331, 15 L. Ed. 401 (1856). This is a leading case 
which arose in Ohio. The directors of an Ohio bank, the charter of which stipulated the 
amount of tax it should pay in lieu of all taxes, refused to question the validity of a 
statute increasing the rate of taxation. The directors of the bank believed that the new 
tax was unconstitutional but objected to resisting the tax by litigation. The tax collector 
had collected the tax for one year and was preparing to collect it for another year when 
Dodge, a stockholder, sought an injunction permanently restraining the collection of the 
tax. The Supreme Court sustained the stockholder’s bill, which alleged that the tax was 
so onerous on the bank that it would finally compel a suspension of its business. 

8 Dodge v. Woolsey, 18 How. 331, 15 L. Ed. 401 (1856); Zinn v. Baxter, 65 Ohio 
Sa. 341, 62 N.E. 327 (1901); 13 Fretcuer, Cyc. Corp. (Perm. Ep.) sec. §939 ef seq; 
10 OHIO JURISPRUDENCE sec. 244 ef seq. 


” Onto G.C. 8623-72, paragraph 19. 
»® Pierce Oil Co. v. Phoenix Refining Co., 259 U.S. 125, 66 L. Ed. 855 (1922); 


Hirsh v. Block, 267 Fed. 614 (1920). 
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Central R. R. Company v. City of Bucyrus.”* Applying the rule of 
that decision to the instant case should we say that the corporation and 
the majority stockholders, having invoked the provisions of Ohio G.C. 
sec. 8623-65, will not be permitted to claim the unconstitutionality of 
any part of Ohio G.C. sec. 8623-72, because the latter section is made 
a part of the former one? The court answers this by saying that the 
one section is not made a part of the other, that they are separate and 
distinct and cover different subjects, Ohio G.C. sec. 8623-65 author- 
izing the corporation to sell its assets upon a favorable vote of the stock- 
holders, and Ohio G.C. sec 8623-72 dealing with the rights of dis- 
senting stockholders after the vote. 

This view of the court seems to ignore the intent of the legislature 
as evidenced by the language of the statute, and the obvious purpose of 
protecting minority stockholders. The last paragraph of Ohio. G.C. 
sec. 8623-65 states, “Dissenting shareholders, whether or not entitled 
to vote, shall be entitled to relief in the manner and under the conditions 
hereinafter provided.” A sale of substantially all of the assets of an 
Ohio corporation may be had only by compliance with this section, and 
when they authorized the sale the majority impliedly agreed to provide 
for dissenters. To what relief are the dissenters entitled? Why, to that 
“hereinafter provided,” and the only relief hereinafter provided is that 
provided in Ohio G.C. sec. 8623-72, which is entitled, “Dissenting 
Shareholders.” J.M.B. 


Corporations — VEsTED RIGHTs In ACCRUED CUMULATIVE 
DivipEnps — Power oF CANCELLATION UNDER 
New AMENDMENT TO STATUTES 


By the articles of incorporation of the defendant corporation, organ- 
ized in 1923, certain shares of preferred stock were issued with 7% 
cumlative dividends. In 1935, the articles were amended to provide for 
an exchange of the first issue carrying 7%, for the new issue of 5%, 
with a 214% dividend on the new stock payable immediately, and also 
for the issue of one share of new common, admittedly worth about 
$6.00, in cancellation of all accrued and unpaid dividends on the old 
preferred, which amounted to $24.50. The plaintiff, a holder of the 
original preferred, refused to exchange his old stock for the new issue 
and sued to enjoin the payment of dividends on the common stock 
until the unpaid cumulated but undeclared dividends, which had ac- 
426 Ohio St. 558, 186 N.E. 450 (1933). In this case the court, having declared 
the statute involved to be unconstitutional, nevertheless declared that a party claiming 


constitutional invalidity while having received and still holding the fruits of an agreement 
made under the statute is estopped from questioning its unconstitutionality. 
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crued prior to the amendment to the articles, were paid. The court held 
that while the plaintiff must either exchange his old preferred for the 
new stock or take advantage of the appraisal statute, he could not be 
compelled to accept the common stock in extinguishment of his right to 
cumulated dividends accrued before the amendment became effective." 

Under similar statutes, it has several times been held that a cor- 
poration may amend its articles so as to call in outstanding stock to be 
exchanged for a new issue carrying a lower dividend rate.* The impor- 
tance of the present decision lies in its effect upon amendments to articles 
for the purpose of wiping out accrued dividends. If, by amendment, a 
holder of preferred may be compelled to accept a six dollar share of stock 
for $24.50 of accrued dividends, it is a simple step further to say that 
those dividends may be destroyed entirely. 

The Ohio Constitution has an usual provision reserving to the state 
the power to alter or repeal corporation charters.* Under this section 
it has been held that when a shareholder buys his stock, he does so with 
a full understanding that his rights may be altered by subsequent acts 
of the legislature.* At the time the principal case was decided the corpor- 
ation statutes provided that charters might be amended so as to “change 
the express terms and provisions of any class or classes of shares; or of 
any series.”° This was interpreted to mean that the provisions of any 
class or series could be changed as to future rights and privileges only. 
Since the statute said nothing about accrued undeclared and unpaid 
dividends, any amendment to diminish or to extinguish them was with- 
out statutory authorization. There is an implication in the opinion that 
if the statute had specifically mentioned wiping out accrued dividends, 
such action would have been legal, if the dividends had accrued after 
the effective date of the statute. Since the principal case was decided, 
the legislature has amended the corporation statute so that now, in 
unequivocal terms, a corporation may amend its articles so as not only 
to diminish, but to destroy all accrued unpaid dividends.°® 


*Harbine v. Dayton Malleable Iron Co., 61 Ohio App. 1, 22 N.E. (2d) 281, 14 
Ohio Op. 276, 28 Ohio L. Abs. 625 (1939). For contemporary comment see (note) 
(1940) 25 Corn. L.Q. 431. 

? Williams v. National Pump Corporation, 46 Ohio App. 427, 188 N.E. 756, 39 Ohio 
L. Rep. 469 (1933). Keith v. State ex rel. Mills, 113 Ohio St. 491. Morris v. 
American Public Utilities Co., 14 Del. Ch. 136, 122 Atl. 696. See generally 7 Frercuer 
Cyc. Corp. (Perm. Ep.) sec. 3696. 

* Art. XIII, Sec. 2. 

* Williams v. National Pump Corp., supra, note 2. Cf. Geiger v. American Seeding 
Machine Co., 124 Ohio St. 222, 177 N.E. 594, 79 A.L.R. 614, 28 Ohio N.P.C.N.S.) 20. 

® Onto G.C, sec. 8623-14 (i). See note 6 for statute as changed. 

®Onto G.C. sec 8623-14 (i): “In particular, without prejudice to the generality 
of such power of amendment, a corporation may by amendment . . . change any or all 
of the express terms and provisions or designations of issued or unissued shares of any 
class or series; which change, if desired, may include the discharge, adjustment or 
elimination of rights to accrued undeclared cumulative dividends on any such issue. 
(Effective July 24, 1939). 
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A month prior to the decision in the Harbine case, the Eighth Dis- 
trict Court of Appeals decided the case of Vulcan Corporation v. West- 
heimer & Co." There, the plaintiff had amended its articles so as to 
compel the holders of 6% outstanding preferred with cumulative divi- 
dends to exchange one share of the original for one share of cumulative 
preferred bearing 412% dividends, and one-half share of 3% con- 
vertible preferred, and one dollar in cash. The surrender of the old 
stock and the acceptance of the new constituted a waiver of all rights to 
accrued undeclared dividends amounting to $57 per share. The defend- 
ant, holding 44 shares of the original 6% cumulative preferred, upon 
being duly notified of the amendment, wrote in answer: “I hereby 
notify you that it is my desire to retain the old preferred stock.” The 
plaintiff asked that the defendant be enjoined from asserting any claim 
or right in opposition to the plan of recapitalization. The court held 
that the defendant was concluded by the two-thirds vote of the share- 
holders from making any claim in opposition to the plan, and that since 
he had not asked for an appraisal he, along with the other shareholders, 
must accept the new stock, which acceptance constituted a waiver of 
accrued dividends.® In this case, as in the Harbine case, the court based 
its decision in large part on a dictum in Johnson v. Lamprecht* that the 
remedy offered in the appraisal statute was not exclusive “‘in instances 
where fraud and illegality are concerned.” In the Harbime case, it was 
claimed that the proposal was illegal, it being without statutory authori- 
zation. In the Vulcan case, the court makes specific mention of the fact 
that “there is no claim of fraud or illegality concerning the plan of 
recapitalization nor is any claim made that the proposal was not for the 
best interests of the corporation.” 

Does a shareholder have a “vested right” in accrued undeclared and 
unpaid dividends of which he cannot be divested by charter amendment? 
The court in the Vulcan case does not meet this issue squarely because 
the defendant claimed he had a vested right in the stock itself as well as 
in the dividends which had accumulated, and he apparently was unwill- 
ing to accept the fair cash value of his stock. There is an intimation that 
he did have such a right of which he could not be divested if he had 
acted in compliance with the appraisal section when the court says, “The 


714 Ohio Op. 274, 27 Ohio L. Abs. 694 (1938); appeal dismissed 135 Ohio St. 
136 (1939): “for the reason on debatable constitutional question is involved in 
the cause.” Note the appeal was dismissed after the decision in the Harbine case. 

*The court emphasized the fact that the dividends had never been declared. In 
this it follows the reasoning of Judge Learned Hand dissenting in Harry v. Pioneer 
Mechanical Corp., 65 F. (2d) 332, 336 (1933) in interpreting the Delaware statute, 
which interpretation was not followed by the Delaware court. 

See Onto G.C. sec. 8623-72 for appraisal provisions. See comment, (i94c) 6 
O.S.L.J. 308, supra. 

* 133 Ohio St. 567, 15 N.E. (2d) 127, 11 Ohio Op. 297 (1938). 
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fair market value of defendant’s stock one day before the adoption of the 
plan of recapitalization necessarily included the value of the stock with 
the accumulated dividends.” (Italics supplied.) In the Harbine case, 
it is recognized that a shareholder has some right in accumulated divi- 
dends of which he may not be divested when, after calling attention to 
the rulings in Delaware and New Jersey that a stockholder has a “vested 
interest” in cumulated dividends, the court said: “We have difficulty 
in following the designation ‘has a vested interest.’ However, by what- 
ever name known, it is an existing substantial right, and has a prospective 
value. Whether or not it will ever materialize, depends on whether or 
not the company makes profits in such an amount as to be available to 
pay the current and cumulative dividends.” 

The Delaware cases dealing with the cancellation of dividends are 
worthy of note. In Keller v. Wilson & Co., Inc.,*° the corporation 
was organized in 1925 with a provision in its charter that it might 
“exercise all powers which might thereafter be conferred by the state by 
way of amendment of the act under which the corporation was created.” 
In 1927, section 26 of the corporation statute was revised to read as 
follows: “Any corporation of this state . . . may . . . amend its cer- 
tificate of incorporation . . . by changing the number, par value, desig- 
nations, preferences, or relative, participating, optional, or other special 
rights of the shares, or the qualifications, limitations, or restrictions, of 
such rights.” (Italics supplied.)** The corporation amended its charter 
destroying all accrued and unpaid dividends. While the lower court 
held it might accomplish this result,*” on appeal the decision was reversed 
and it was held that the statute was not broad enough to permit of can- 
cellation of dividends accrued before the amendment to the charter by 
the corporation.”* 

While the federal court, in construing the statute in an earlier case, 
found that it was broad enough to encompass such a change,** the Dela- 
ware court, when the problem was presented to it, refused to give it such 
a broad construction. In Consolidated Film Industries, Inc., v. John- 
son,’* the corporation was organized after the amendment to section 26. 
But the court held that that fact was not sufficient to warrant the can- 
cellation of accrued dividends. When its attention was specifically called 
to differences in the statutes under which the corporation in the Keller 
case was organized and that in force when the Consolidated Film Cor- 

190 Atl. 115 (Del. Sup. Ct., 1936). 

4 Dex. Revisep Cope 2058 sec. 26 (1935). 

8 Supra, note 10. 


* Harr v. Mechanical Pioneer Corp., supra, note 8. 
197 Atl. 489 (Del. Sup. Ct., 1937). 
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poration was organized, the court said: “It (the statute as amended) 
authorizes nothing more than it purports to authorize, the amendment of 
charters. The cancellation of dividends already accrued through passage 
of time is not an amendment of a charter. It is the destruction of a right 
in the nature of a debt. . . . The rights of cumulative preferred share- 
holders to the stipulated dividends accrued to them by virtue of the 
contract. The right exists and persists.” ‘This theory of vested rights in 
dividends had been articulated in an earlier case when the court said, 
“Considering the relations of the stockholders imter sese . . . there is 
every reason to hold that as soon as the agreed dividend which the pre- 
ferred stockholder is to receive is matured by time, a right to its ultimate 
payment as against those who have agreed to its payment becomes a 
vested right. It is a present property interest.”*® 

Ohio has never adopted this theory of vested rights in accrued cumu- 
lative dividends im toto. In Johnson v. Lamprecht, the court had only 
to decide whether a prior preferred stock could be issued on which divi- 
dends were legally payable before dividends cumulated prior to this 
issue were paid to the original preferred. While deciding this under a 
strict interpretation of the agreement as set forth in the stock certificate, 
the court discussed at some length the theory of vested rights. Said the 
court, speaking through Judge Gorman, “It is claimed that the can- 
cellation of an accumulated and unpaid dividend of a preferred holder 
impairs a vested right. If there is a surplus, the action is usually enjoined. 
If on the other hand, there is a need for additional capital, the corporate 
necessity for continued existence overshadows the claims of the minority 
holders to dividends. In determining the question, courts have con- 
sidered both the equities and the business situation, attempted to weigh 
and balance them, and then decided the controversy.” In that case, the 
matter of vested rights was not primarily important since the exchange of 
the old preferred for the new (less accumulated dividends) was purely 
optional. Vested rights problems arise where the exchange with the 
accompanying cancellation of accrued dividends is compulsory. Although 
the entire discussion is obiter, the court seems to be saying that where 
there is a sufficient surplus to pay dividends and compulsion is used to 
cancel those already accrued, the court will apply the vested rights theory 
to protect the shareholder, and that the dividends may be destroyed 
where there is not a sufficient surplus. 

Up to this point, the matter of vested rights has been decided on the 
basis of statutes which were held to be prospective in effect only, and 
not retrospective.** Both the Delaware and the Ohio statutes authorize 


*® Morris v. American Public Utilities Co., 14 Del. Ch. 136, 149 (1923). 
See principally in this connection Consolidated Film Industries Inc, v. Johnson, 
supra, note 16. Contrast with this the much more liberal attitude shown by the court 
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corporations to make amendments to their charters in regard to certain 
preferences. In the absence of unambiguous statements to that effect, the 
courts have refused to give the statutes such broad interpretations as to 
allow, without more, a cancellation of dividends which had accrued.** 
All attempts in Ohio to date have been denied on the ground of dlegality 
because there was no statutory authorization for the cancellation of divi- 
dends accrued through passage of time.’” The new provision specifically 
reserves in the corporation the power to cancel accrued dividends.”° 

The question may arise as to whether a corporation must have been 
organized subsequent to the passage of the statute permitting amendment 
of the charter to cancel accrued dividends in order to benefit by it, or 
whether it is necessary that the stock be issued after its effective date. 
Inasmuch as amendments to general corporation statutes become part of 
the charter of a corporation as of the day of promulgation, it would 
seem to be unnecessary that a corporation be organized after the passage 
of the statute. While the statute would have no retrospective effect as 
to dividends which had accrued before its effective date, it would apply 
to all dividends accrued in the future. The time of issuing the certificates 
of stock would not seem to be controlling. “Purchasers of stock are 
chargeable with notice that the legislature may make provision for 
amendments and alterations and when made all certificates of stock, 
whether issued before or after, are brought within its provisions.”” It 
would seem from the decisions reviewed that the new amendment will 
not be effective to cancel dividends accrued prior to its enactment, but 
that all dividends which accrued subsequent to its passage may be can- 
celled by proper amendment to the charter of the corporation, and this 
without regard to when the corporation was organized, or when the 


stock was first issued or acquired by the holder. 
D.R. T. 


in regard to cancellation of dividends in connection with merger. It will be noted here 
that the court interpreted the statute dealing with merger and consolidation as having 
retrospective effect. Federal United Corporation v. Havender ef al., 11 A. (2d) 331 
(Del. Sup. Ct., 1940) Cf. Goodison v. North American Securities Co., 40 Ohio App. 85, 
178 N.E. 29; Windhurst v. Central Leather Co., 107 N.J. Eq. 528, 153 Atl. 402 (1930). 

8 See generally 7 Frercuer, Cyc. Corp. (Perm. Ep.) sec. 3688, 9696 and cases 
cited supra, notes 3, 5, 12 and 14. 

Williams case; Harbine case, supra, notes 2 and 3. 

” Supra, note 6. 

* Harbine v. Dayton Malleable Iron Co., supra, note 2. “A purchaser of corporate 
stock takes it with full knowledge that provisions contained in the certificate may be 
altered or amended.” 
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DEBTORS’ ESTATES 


Deprors’ Estates — PREFERENTIAL CONVEYANCES — TORT 
CLAIMANT As CREDITOR 


John W. Feightner, upon the death of his son-in-law, to provide 
for his daughter, paid the balance upon the home she occupied and 
made various improvements and payments upon personal property. 
The aggregate of such payments was $3,772.01 and in 1934 his 
daughter, Ada Rouch, the defendant, delivered to him a demand note 
for that amount. In March of 1937, plaintiff filed a suit against Ada 
Rouch for damages for wrongful death growing from an auto accident. 
At the demand of her father she immediately executed and delivered 
to him a mortgage upon her property for $3,772.01. In November, 
the plaintiff recovered a judgment in his action and brought this present 
suit to set aside the mortgage as fraudulent and a preference under 
Ohio G.C. secs. 11104, 11105 and 8618. The Court of Appeals for 
the Ninth District found that this was not a preferential conveyance 
because the non-judgment tort claimant is not a creditor, nor a fraudu- 
lent conveyance because no proof of actual fraud appeared. A prefer- 
ence or a transfer for past consideration is not actual fraud.’ 

Ohio G.C. sec. 11104 is in two parts; one deals with preferential 
and the other with fraudulent transfers. The latter part, dealing with 
“a sale, conveyance, transfer, mortgage or assignment made . . . with 
intent to hinder, delay or defraud creditors,” is the modern version of 
the old statute 13 Eliz. Ch. 5 against fraudulent conveyances. It 
strikes at conveyances which are actually fraudulent, and is found in 
somewhat similar form in nearly every state. The first part of Ohio 
G.C. sec. 11104, dealing with “a sale, conveyance, transfer, mortgage 
or assignment . . . in contemplation of insolvency and with a design to 
prefer,” is an outgrowth of the equity rule of equality among creditors.’ 
It is found in but few, perhaps no other, state statutes. In the absence 
of statute no preferential transfer is void; but whenever possible equity 
enforces a rule of equality through administration. 

The statute provides that the preferential or fraudulent assign- 
ment shall be void in a suit brought by any creditor. The court quotes 
19 Ohio Jurisprudence, Fraudulent Conveyances, sec. 33, “ ... The 
bulk of Ohio decisions favors the view that until the claim arising out 
of tort is reduced to judgment the claimant cannot be considered a 
creditor.” This is a decided minority view in the United States and 


1 Waxenfelter, Admr. v. Rouch e¢ al., 30 Ohio L. Abs. 376 (1940). 
*See 3 Onto JuRisPRUDENCE, Assignment For Benefit of Creditors, sec. 117. 
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in England.* Ohio Jurisprudence cites five cases* in support of its 
proposition. They can all be traced directly or indirectly to one case, 
Evans v. Lewis.” That case clearly laid down that the existence of 
a cause of action sounding in tort does not eestablish the legal relation 
of debtor and creditor between the wrongdoer and the injured party. 
It says, “Such conveyance wil be set aside at the suit of a subsequent 
creditor only on proof that it was made with the intent, on the part 
of the grantor, thereby to defraud such subsequent creditor or creditors.” 
This, then, must be the point at which this Ohio line of decisions first 
forked off from the main branch of the law for the court here cites 
Creed v. Lancaster Bank® which is not a case involving a tort claimant. 
Regardless of its weak origin, this line of decisions is firmly established in 
the law of Ohio. There are Ohio cases holding that a tort claimant is a 
creditor within the meaning of the statute." These cases are not dis- 
cussed in the principal case, in Evans v. Lewis or in any of the cases 
mentioned above, and stand almost alone. It is to be noted that McVeigh 
v. Rittenour® was decided later than Evans v. Lewis and makes no 
mention of it. Evans v. Lewis (sometimes cited Allen v. Louis or Lewis) 
is at the base of nearly every decision in Ohio in this area. 

In our principal case there was clearly no fraud. As stated by the 
court, “It has long been the recognized law of Ohio that a preference, 
by a debtor who is insolvent, of one creditor over another has never 
constituted an actual fraud.” ‘There was, however, clearly a preference. 
Defendant clearly intended to prefer no one creditor, her father, over all 
her other creditors (if such there were) and especially over the plaintiff, 
the tort claimant. It is difficult to state on exactly what basis the 
case was decided from a reading of the brief opinion. There are words 
which seem to indicate that this court would require a fraudulent intent 
before a preference might be set aside, a ruling, in effect, that the prefer- 
ence section is mere surplusage. A probably more accurate conception 
is that the basis is the lack by the plaintiff of a creditor’s status. Even 

* Bumpus v. McGehee, 159 C.C.A. 400, 247 Fed. 306 (1917); Kain v. Larkin, 
4 App. Div. 209, 38 N.Y. Supp. 546 (1896); Chalmers v. Sheehy, 132 Cal. 459, 84 Am. 
St. Rep. 62, 64 Pac. 709 (1901); Barling v. Bishopp, 29 Beav. 417, 54 Eng. Reprint 689 
(1860). Vermont and Connecticut do not protect the tort claimant from the fraudulent 
assignor. Green v. Adams, 59 Vt. 602, 59 A. Rep. 761, 10 Atl. 742 (1887); Fox v. Hills, 
1 Conn. 295 (1815). 

*Pennick v. Pennick, 5 Ohio App. 416 (1916); Wheeler v. Kuntebeck, 31 Ohio 


App. 338 (1928); Kushmeder v. Overton, 26 Ohio App. 74, 159 N.E. 351 (1926); Det- 
wiler v. Louison, 18 Ohio C.C. 434 (1899); Ilkovis v. Conrad, 16 Ohio C.C, (N.S.) 
389 (1905). 

® 30 Ohio St. 11 (1876). 

*1 Ohio St. 1 (1852). 

™ McVeigh v. Rittenour, 40 Ohio St. 107 (1883). Also cited in a note in 14 Am. 
St. Rep. 744; Halbert v. Armstrong, 14 Ohio C.C. 296 (1879). 
* 40 Ohio St. 107 (1883). 
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so it would seem that the decision might have gone the other way. 
Either the doctrine of Evans v. Lewis could be disregarded in the field 
of preferences and the tort claimant be considered a creditor and allowed 
to upset the preference, or, should the court wish to follow the doctrine 
to which it professes to its logical conclusion, the tort claimant, having 
reduced his claim to a judgment and attained the status of a “subsequent 
creditor” should be allowed to overturn the mortgage made with intent 
to prefer another creditor over him, specifically. —TThe question seems to 
be a novel one in Ohio and authority elsewhere is lacking because of the 
lack of similar statutes. 

The disappointed tort claimant has other means of asserting his 
right. The first is the Federal Bankruptcy Act. While the non-judg- 
ment tort claimant cannot be a petitioning creditor,® he does have a 
claim which is provable in bankruptcy.*® Other creditors can file the 
petition and the preference (if within four months) can be recovered 
for the benefit of all the creditors including the tort claimant with a suit 
pending at the time of the petition. He has also a remedy under the 
Ohio statute. Any other creditor could have a receiver appointed to hold 
the preference for all the creditors. The tort claimant would share in 
the fund once he had reduced his claim to judgment.” 


R.C.H. 


EQUITY 


DIsTINGUISHING BETWEEN EqQuITABLE DEFENSES AND 
EouITABLE CoUuNTERCLAIMS — THE EFFECT 
oF EITHER ON A Jury TRIAL 


The plaintiff brought an action on a promissory note against two 
signers, Payer and Stanton, which note was secured by a mortgage 
of even date on certain property described therein. Defendant Stanton 
filed his answer admitting liability thereon. Defendant Payer filed an 
answer containing two defenses. The first defense denied that the 
plaintiff was the owner of the note, that all the credits for payments 
appear on the note and that he was liable on the note. The second 
defense the defendant described as a counterclaim and cross petition. 
The counterclaim set up facts indicating that his signature on the note 
and the mortgage which secured the note were obtained by fraud, and 
concluding with a claim for damages in the sum of $14,536.31. The 

* Chandler Act, sec. 59b (1938). 


% Chandler Act, sec. 63 (7) (1938). 
™ Lally v. Farr, 9 Ohio Dec. 119 (1889). 
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cross petition prayed that the note be delivered up and cancelled. The 
cause was tried to the court over the demands of the plaintiff and the 
other defendant for a jury trial. This was reversed on appeal, it being 
held that an equitable defense does not change an action at law to 
one of equity and that it was error to refuse the plaintiff a jury trial.’ 

The defendant claims that his defense was by way of counterclaim 
and cross petition; the court says it was merely an equitable defense. 
Two interesting questions are raised by these pleadings: (1) what is 
the difference between an equitable defense and an equitable counter- 
claim; (2) what is the effect of either on a jury trial. 

In order to more clearly understand the nature of an equitable 
defense, the conflict between law and equity prior to the codes should 
be noted. At common law, in an action on a specialty, for example, 
all defenses not in the instrument itself were excluded, for the reason 
that the specialty was the contract in itself.* The result of this was 
that if the specialty had been induced by fraud, the defendant had 
no defense at law. Equity was the ready friend aiding those who could 
not maintain a defense at law for such reasons by granting an injunction 
against the maintenance of the action at law. Because of this injunctive 
process the equity courts and the law courts engaged in a bitter struggle, 
which ended in the famous Coke-Ellsmore dispute upholding the night 
of equity to enjoin actions at law.* What was the purpose of going 
into equity to obtain that injunction? While it looks like an affirmative 
action its real purpose was defensive, that is, to enjoin the plaintiff’s 
cause of action. 

Most states have abolished the distinction in form between law 
courts and chancery courts and as a result we find statutes like the 
Ohio statute, providing that the defendant may set up as many defenses, 
counterclaims or set-offs as he has, whether legal or equitable.* What 
does this type of statute mean? Professor Cook says this type of statute 
was meant to abolish the old procedure and to permit the invalidity of 
the instrument to be pleaded in an action at law.° From this interpre- 
tation of the statute and from knowledge of the procedure under 
separate courts of law and equity, a definition of an equitable defense 
may be drawn: facts which prior to the code would have entitled a 
defendant to go into equity and obtain a permanent injunction against 
the maintenance of the action at law, may now be set up as a defense 
to the action at law. 

* Blair v. Payer, 63 Ohio App. 29, 30 Ohio L. Abs. 4, 16 Ohio Op. 263 (1939). 

? Watsn, Equity (1930) p. 99, n.1. 

® Supra, note 2. 


“Onto Generar Cope, sec. 11315. 
® Cook, Equitable Defenses (1932) 32 Yare L.J. 645. 
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In Brymer v. Clark,® the court said that “the defendant in an action 
upon an award may set up as a defense thereto any matter which con- 
stitutes a good ground in equity for setting aside or cancelling the 
award.” In an action on a note, the defendant answered saying that 
the note was procured by fraud, was without consideration and asked 
that it be cancelled. The court in that case said: “The equitable relief 
asked by the defendant’s (answer) . . . was the cancellation of the 
note sued upon. The grounds upon which the relief was asked con- 
stituted a perfect defense to the action at law which had been brought 
by the plaintiff. . . . The general rule in such case undoubtedly is, 
that where a party has a complete defense at law, he cannot resort to 
equity.”’ This is carried on in Rothman v. Engel,* the court saying 
that “facts that are strictly defensive, and which, if pleaded as a defense 
in an action at law, would operate to defeat the plaintiff’s right to 
recover, do not constitute a counterclaim. And if the defendant does 
not avail himself of such defense, he will be barred from utilizing it 
in a subsequent suit.” Hence, since cancellation is strictly defensive in 
nature it may be included in the definition stated previously. Thus 
the definition of an equitable defense could now be said to be this: 
facts which prior to the code would entitle the defendant to go into 
equity to have an instrument cancelled and a permanent injunction 
issued or merely to have a permanent injunction issued would constitute 
an equitable defense. It is, as the court said in Gil v. Pelkey,° “simply 
a defense to the cause of action in the petition.” 

An equitable counterclaim on the other hand is a cross action in 
itself, on which a separate action might have been maintained, which, 
if successful will extinguish or supersede the case made in the petition.*® 
A counterclaim is described by the statute as being “a cause of action 
existing in favor of the defendant against the plaintiff or another de- 
fendant, or both between whom a several judgment might be had in 
an action, and arising out of the contract or transaction set forth in the 
petition as the foundation of plaintiff’s claim or connected with the 
subject of the action.”™ 

* 20 Ohio St. 231 (1870). 

7 Quebec Bank of Toronto, Ontario v. Weyand & Jung, 30 Ohio St. 126 (1876). 

® 97 Ohio St. 77, 119 N.E. 250 (1917). 

°54 Ohio St. 348, 360, 43 N.E. 991 (1896). Other cases discussing the problem 
of equitable defenses as distinguished from equitable counterclaims are: Brymer v. Clark, 
20 Ohio St., 231 (1870); Rothman v. Engel, supra, note 8; Patterson v. Volmar, 131 
Ohio St. 48, 1 N.E. (2d) 323 (1936); Gowdy v. Roberts, 31 Ohio App. 33, 35 (1929); 
Chicago & N.W. Ry. Co. v. McKeegue, 126 Wisc. 574, 105 N.W. 1030 (1906); Susque- 
hanna S.S. Co. v. A.O. Anderson & Company, 239 N.Y. 285, 146 N.E. 381 (1925); 
Wm. Weisman Realty Co. v. Cohen, 157 Minn. 161, 195 N.W. 898 (1923). 


% Gill v. Pelkey, 54 Ohio St. 348, 43 N.E. 991 (1896). 
™ Ohio General Code, sec. 11317. 
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To illustrate what is meant, suppose A sues B to recover for the 
breach of the covenants in a deed of conveyance, the breach being an 
eviction of the plaintiff from part of the premises. B denies the eviction 
and as a counterclaim sets up the contention that the covenants were 
inserted by mistake and prays for a correction of that mistake. Is this 
answer merely defensive or does it ask for affirmative relief in addition? 
It is obvious that it is more than a defense because it will not only defeat 
the plaintiff’s action but will deprive the plaintiff of his action. That 
is to say, the defendant is asking for a correction of a mistake which 
if granted would settle the controversy and determine the nghts of 
the parties. Thus, in the case of Buckner v. Mear, * where this exact 
situation was decided, the court said that it would be an equitable 
counterclaim if the answer set up an equitable cause of action which, 
if established, would extinguish or supersede the case made out in the 





petition. 

In Dodsworth v. Hopple,”* the defendant, in answer to an action 
to recover possession of land, set up facts showing he was entitled to 
conveyance, and prayed it be conveyed and title quieted. The court said 
that this was an equitable counterclaim, that “‘it seeks affirmative relief 
on a broader scope than the mere defeat of plaintiff’s action for the 
possession of the land; it seeks also to quiet the defendant’s title, by 
securing to him the legal as well as equitable right thereto.” Further 
on the court said, “(the facts) are such, that had the plaintiffs discon- 
tinued their action, or failed to appear, the defendant, under the provi- 
sions of the code, might have proceeded to trial and judgment on his 
cross petition, in the same manner as if it had been an original petition.” 
This case permits a form of definition to be drawn: thus, it may be said 
that an equitable counterclaim is an affirmative action on the part of 
the defendant which may be the subject of an action independent of 
the plaintiff’s action, and which has as its purpose not the mere defense 
to a cause of action, but the depriving the plaintiff of his cause of action. 
The difference between an equitable defense and an equitable counter- 
claim may be stated, as did the court in Gill v. Pelkey,** that one “‘s 
simply a defense to the cause of action in the petition, while the other 
is a cross-demand constituting a_ cause of action in itself, on which a 
separate action might have been maintained.” 

In the principal case the defendant sets up as his first defense what 
he calls a counterclaim, that is, the plaintiff set up facts alleging fraud 
and false representations in procuring his signature and in procuring 

#2 26 Chio St. 514 (1875). 


8 33 Ohio St. 16 (1877). 
* Gill v. Pelkey, supra, note 10. 
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the mortgage and in addition had asked for damages. Under the defini- 
tion stated earlier and under the cases, fraud and false representation 
are now equitable defenses to the action at law, and where a party has a 
complete defense at law he cannot resort to equity.’° The second defense 
is a cross petition asking for cancellation of the note. Now the ground 
on which the defendant here would have to sustain his suit for cancella- 
tion if it had been brought as an independent action are fraud and false 
representation, the same facts as in his counterclaim. But fraud and 
false representations are defenses to an action at law; consequently, the 
defendant has a good defense to the action at law without the help of 
equity, and his defense cannot be an equitable countreclaim. It must be 
designated as an equitable defense. Hence, it would seem that the form 
of the answer is immaterial, and that the nature of the case determines 
whether or not the defense is an equitable defense or an equitable 
counterclaim. 

A second question arises and that is, what effect, if any, does an 
equitable defense or an equitable counterclaim have on the right to a 
trial by jury. In regard to an equitable defense the problem may be 
dismissed by saying that it has no effect whatsoever on the night to a 
jury trial. The courts have uniformly held that an equitable defense 
does not change the mode of trial.** Thus, if the plaintiff’s action is 
one which entitles him to a jury, there will be a jury trial, unless waived, 
regardless of whether or not an equitable defense has been imposed. 

On the other hand an equitable counterclaim does change the mode 
of trial." In Gil v. Pelkey** the court said that an equitable counter- 
claim asking affirmative relief will draw to it the mode of trial appro- 
priate to such cause of action. It not only changes the mode of trial 
to the appropriate action, but it requires a trial in advance of the trial 
on the plaintiff’s claim.*® Since this is a separate trial the manner in 
which the case shall be appealed arises, and this is answered by saying 
that, if the case was one that would have been tried in a chancery court 
prior to the code of civil procedure then it may be appealed on questions 
8 Supra, note 7. 

© Quebec Bank of Toronto, Ontario v. Weyand & Jung, supra, note 7. However, 
in Liberty Oil Co. v. Condon National Bank, 260 U.S. 235, 67 L. Ed. 232 (1922), the 
court said that if an equitable defense is set forth against a suit at law, the equitable 
issue should be first tried to a court. Thus, the court is saying that an equitable defense 
does change the mode of trial. The court cites three Ohio cases to substantiate this 
ruling, but it is submitted that under the analysis of equitable defenses and counter- 


claims set forth in this article the cases cited are not equitable defenses but equitable 
counterclaims. 

7 Massie v. Stradford, 17 Ohio St. 596 (1867); Dodsworth v. Hopple, 33 Ohio 
St. 16 (1877); Lust v. The Farmers Bank & Savings Co., 114 Ohio St. 312 (1926). 

54 Ohio St. 348, 43 N.E. 991 (1896). 

* Dodsworth v. Hopple, supra, note 17. 
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of law and fact; otherwise, it would be appealed on questions of law.” 
This historical interpretation has not been applied to the determination 
of the right to a jury trial. Under Ohio G.C., Section 11379 all actions 
for money only, or for the recovery of specific real or personal property 
are entitled to a jury trial. The statute limits the right to a jury trial 
to these specific instances whether historically legal or equitable, so that 
some cases historically equitable may have a jury trial as of nght. The 
equitable counterclaim historically is an affirmative action in equity. 
Now if the historical distinction does not apply to the right to a jury 
trial, it may theoretically be that in some instances the defendant plead- 
ing an equitable counterclaim may be entitled to a jury trial under the 
statute. However, if we assume that the action is equitable and does 
not fall within the classification of Ohio G.C. Section 11379, and the 
plaintiff’s action is one entitled to a jury, what effect does the counter- 
claim have? In Buckner v. Mear”* it is said that even though the plain- 
tiff’s cause of action is triable by a jury, if the answer constitutes an 
equitable cause of action which if established will extinguish or supersede 
the plaintiff’s cause of action, the new issues are triable to the court 
and not as a matter of right to the jury. Thus, it may be said that an 
equitable counterclaim, unless it falls within the requirements of Ohio 
G.C. Section 11379, will not admit of a trial by jury as of right. It 
is an independent action calling to it its own mode of trial. 

In the principal case it would seem that the court was right in re- 
quiring a jury trial. The plaintiff’s action was one at law for money 
only and entitled to a jury trial unless changed by an equitable counter- 
claim in the defendant’s answer. However, the answer in the principal 
case was an equitable defense and could not, therefore, change the mode 
of trial. Consequently, the plaintiff was entitled to a jury trial and it 
was error to allow a trial to the court. F.A.R. 


INSURANCE 


InsuRANCE — Bankruptcy — Ricuts oF InyuRED Party 
To ProcEED AGAINST THE INSURER 


Morris, Inc., an Ohio corporation engaged in the business of inter- 
state hauling, carried liability insurance with the defendant company for 
the benefit of shippers using its service. On February 25, 1936, mer- 
chandise consigned to the plaintiff was destroyed in transit. Morris, Inc. 
filed a petition in bankruptcy and was duly adjudged a bankrupt on 


” Supra, notes g and 16; Onto GENERAL Cope, sec. 12223-1. 
1 26 Ohio St. 514 (1875). 
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December 14, 1936. Plaintiff applied to the bankruptcy court, and 
was granted permission to bring suit against the trustee in bankruptcy 
of Morris, Inc. Judgment being rendered on default against the 
trustee, the plaintiff filed a supplemental petition under favor of G.C. 
9510-4, made the insurance company a new party defendant, and 
prayed judgment for the amount recovered in the original action against 
the trustee. The company filed a demurrer which the trial court sus- 
tained. An appeal being taken, the Court of Appeals for Franklin 
County reversed the decision of the trial court," and the cause reached 
the Supreme Court upon a motion to certify. A majority of the high 
court (three judges dissentng) held that an injured party, to reach 
insurance money by filing a supplemental petiton under G.C. 9510-4, 
must secure a judgment against the insured. The statute is in deroga- 
tion of the common law, and must be strictly construed. 4 judgment 
against the insured’s trustee in bankruptcy does not meet the requirement 
of the statute.’ 

In the absence of statute, an injured party acquires no rights under 
a liability policy insuring the tort-feasor.* The liability of the insurer 
is usually contingent upon some loss, within the scope of the policy, 
suffered by the assured. Unless the policy has an express provision 
indicating an intent to benefit the injured person,* or is so written that 
such an intent may reasonably be inferred,’ the insurance contract is 
deemed to be for the sole benefit of the assured. Payment by the as- 
sured is a condition precedent to the liability of the insurer. “No action” 
clauses may properly be incorporated into the contract, which provide 
that no action will lie against the insurer prior to actual loss to the 
assured.° Thus, when the insured tort-feasor becomes insolvent or 
unable to pay his debt the injured party’s judgment against him is of 
no avail. The judgment creditor gains no cause of action against the 
insurer. The principle of subrogation does not operate in his favor, 
because no right accrues to the assured prior to an actual payment. The 
insolvency or bankruptcy of the assured relieves the insurer of his con- 

* Gross Galesburg Co. v. The World Fire and Marine Ins. Co., et al, in the Court 


of Appeals of Franklin County, Ohio, decision rendered on May 10, 1939, docket 
no. 2,955. 

? Gross Galesburg Co., Appellee v. Ingalls, Jr., Trustee; The World Fire and Marine 
Ins, Co., Appellant, 136 Ohio St. 450 (1940). 

® VaNncE oN INSURANCE, 2nd ed., s. 178; State Auto Ins. Co. v. Col. Mot. Exp., 
15 Ohio L. Abs. 747 (1933); “One who suffers injuries which come within the provisions 
of a liability insurance policy, is not in privity of contract with the insurer and cannot 
reach the proceeds of the policy for the payment of his claim by an action against the 
insurer, unless such recovery is permitted by statute or by the expressed provisions of the 
policy.” 

*Slavens v. Standard Accident Ins. Co., 27 Fed. (2d) 859 (1928). 

*See Onto G.C., Sections 614-115. 

® Goodman v. Georgia Life Insurance Co., 189 Ala. 130, 66 So. 649 (1914). 
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tingent liability under the policy, and the injured party obtains no benefit 
therefrom.’ . 

Little has been done in the trend of court decisions to ameliorate 
this condition. It has been held that the transfer of a debtor’s assets 
to a trustee in bankruptcy for the benefit of his creditors (the injured 
party beng a judgment creditor) constitutes a payment sufficient to 
satisfy a policy wherein the insurer’s liability is conditioned upon payment 
by the assured.* A few courts, in the absence of statute, have allowed 
a garnishment of the payment by the insurer.” But the more common 
view has been to deny to the injured party the benefits of this device.*® 

The most significant changes, inuring to the benefit of persons 
injured, have come about through legislation. Many of the statutes in 
this area have been so written and construed as to become an integral 
part of the liability insurance contract. They, in effect, subrogate the 
injured person having an unsatisfied judgment against the assured to 
the rights of the assured against the insurance company. Hence, the 
liability of the insurer cannot be conditioned upon pre-payment, and 
the injured person does not suffer (nor the insurer avoid liablity) by 
the insolvency or the bankruptcy of the assured tort-feasor.** Some 
states have gone so far as to provide that the injured party may join 
the insurance company in the original action.’* Legislation in this area 
has been impelled, in large part, by the increased volume of liability in- 
surance litigation resulting from the growing number of highway 
mishaps.** 

The Ohio statute, invoked by the plaintiff in the principal case, is 
similar in character to the subrogation statutes described above. The 
term “subrogation,” however, does not appear in its clauses.** The 
present Ohio statutes, relevant to this problem, evolved from early laws 
enacted to benefit employees who had received injuries in the course 
of their employment. Prior to 1914, employers were subject to com- 

7 Hollings v. Brown, 202 Ala. 504, 80 So. 792 (1922). 

® Travelers Ins. Co. v. Moses, 63 N.J.Eq. 260, 49 A. 720, 92 Am. St. Rep. 663 
an: v. Adan, 119 Minn. 308, 138 N.W. 281, 48 L.R.A. (N.S.) 184 (1912) 

” Allen v. Aetna Life Ins. Co., 145 Fed. 881. 76 C.C.A. 265, 7 L.R.A. (N.S.) 95 
“— v. Fid. & Cas. Co., 21 Ohio App. 70, 152 N.E. 794 (1925), aff'd, 114 
Ohio St. 633, 151 N.E. 718 (1926): “The present effect of the statutes is to subrogate 
the injured person, who obtains a judgment against the insured, to the rights of the 
insured, and to the insurance money to which he is then entitled.” 

2 Wis. Stat. 1927, s. 85.25. 

8 Benoy’s Ou1o INSURANCE AND NEGLIGENCE Law, 1936, 8. §77- 

™ Hartford Acc. and Indem. Co. v. Randall, 125 Ohio St. 581, 183 N.E. 433, 
(1932): “The word subrogation doesn’t appear in 9510-4, but it clearly involves the prin- 


ciple of subrogation, and it is therefore made a part of every liability insurance policy 
in Ohio, where claims is for personal injury or death,” 
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mon law actions for such injuries. While the common law rule ob- 
tained, an employee recovering against his employer for injuries sus- 
tained in an industrial accident had no right against the insurance com- 
pany.’> In 1910, the legislature passed “An Act Relative to Employers’ 
Liability Risks” which—in effect—prohibited policy provisions releasing 
the insurance company in the event of the insolvency of the insured.*® 
The act was amended in 1919, and the principle was extended in favor 
of persons injured by any “person, firm or corporation” carrying lia- 
bilty insurance." The benefits of this amendment were limited to 
persons suffering bodily injury through the negligence of the assured. 
They did not extend to persons attempting to recover under policies 
insuring against liability for damage to property;** nor did they favor a 
husband suing to recover damages for the loss of the services of his wife.’® 

The recent amendment (invoked by the plaintiff in the principal 
case) gave the law is present scope; it is now calculated to benefit per- 
sons who have recovered a final judgment against the insured “firm, 
person or corporation . . . for loss or damages on account of bodily 
injury or death, for loss or damage to tangible or intangible property 
of any person, firm or corporation, for loss or damage to a person on 
account of bodily injury to his wife, minor child or children. . . .”*° 
The significant effect of the statute is that the liability of the insurer 
exists prior to and independent of any actual payment by the assured, 
regardless of provisions in the policy to the contrary.”* Although the 
statute gives the injured person a right to recover against the insurer 
(where none existed under the common law), his rights are not greater 
than those of the policy holder.*” The insurer is made liable only within 
the terms of the insurance contract, and such liability is extended only 
by the fact that it may no longer be made contingent upon the actual 

4 Garrett v. Travelers Ins. Co., 9 Ohio N.P. (N.S.) 412, 20 Ohio Dec. 181 (1909): 
“An injured employee of the insured, who has recovered a judgment against his employer, 
can not maintain an action on policy of employer’s liability insurance against the insur- 
ance company, because (1) the obligations of the policy do not extend beyond the two 
contracting parties, (2) there is no jural relation between the injured employee and the 
insurance company, (3) the undertaking of the company is only to indemnify for loss 
actually sustained by satisfaction of judgment.” 

#8 Ouro G.C. sec. 9510-1; 101 Ohio Laws 191, 192 (1910); see also 9510-2. 

™ Onto G.C. sec. 9510-3; 108 Ohio Laws 385, pt. I, s. 1 (1919). 

* State Auto Mut. v. Col. Mot. Exp., supra, note 3. 

1 New Amsterdam Cas. Co. v. Nadler, 115 Ohio St. 472, 154 N.E. 736 (1933); 
Klein v. Employer’s Liability Assur. Corp., 19 Ohio N.P. (N.S.) 426, aff’d, 9 Ohio App. 
241, 29 Ohio C.A. 175 (1917). 

” On10 G.C., sec. 9510-4 as amended in 115 Ohio Laws 403, s. 1. 

2 Verducci v. Cas. Co. of Am., 96 Ohio St. 260, 117 N.E. 235 (1917); Steinback 


v. Maryland Cas. Co., 15 Ohio App. 392 (1921). 
= Rohlf v. Great Am. Mut. Indem. Co., 27 Ohio App. 208, 161 N.E. 232 (1927). 
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payment by the assured.”* A concise and inclusive exposition of the 
effect of G.C. 9510-4 may be found in the opinion of the Ohio Supreme 
Court in the case of Stacey v. Fidelity and Casualty Co.,* where it 
held by virtue of G.C. 9510-4 a judgment creditor is entitled to 
a direct action against the insurer after obtaining a judgment against the 
insured, and 30 days after judgment is rendered, provided that any 
conditions of the policy as to notice which would be binding upon the 
assured have been met. Clearly, the statute creates no cause of action 
against the insurer until the injured party’s claim against the assured 
has been reduced to judgment.** As this statute, relied upon by the 
plaintiff in the instant case, created rights which were not existent under 
the common law, by the ordinary rules of construction, it must be read 
strictly. The principal ground for the majority view lies in the fact 
that the injured plaintiff did not satisfactorily comply wth the statutory 
requirement by first taking judgment against the assured company. 
Judgment was against the insured company’s trustee in bankruptcy. 
This, said the court, did not satisfy the conditions of the statute, and an 
action relying thereon must fail. 

The three dissenting judges have not supported their position with 
an opinion. However, the holding of the Court of Appeals for Franklin 
County favored the plaintiff and may be profitably examined.”* The 
lower appellate court held that the distinction between a judgment 
against the insured party and a judgment against his trustee in bank- 
ruptcy was purely technical; that under Section 63b of the Bankruptcy 
Act (now sec. 57d of the Chandler Act)** the bankruptcy court was 
given power, pursuant to a proper application by the claimant, to 
liquidate contingent claims in such a manner as it might see fit; and that 
statutory conditions respecting judgments as conditions precedent to 
action against third parties (z.e., shareholders) might be waived if per- 
formance were in some manner impossible or impracticable. The court 
leans heavily upon Firestone Tire and Rubber Co. v. Agnew, with 
respect to the latter proposition.** In the Firestone case, they brought suit 

Stacey v. Fid. & Cas. Co., supra, note 11: “The party injured can’t recover under 
G.C. 9510-3, or 9510-4 where the insured party failed to notify the insurer of the acci- 
dent as required by the policy.” 

See also, U.S. Casualty Co. v. Breese, 21 Ohio App. 521, 153 N.E. 206 (1925), 
where the insured failed to notify the insurer as required by the policy. 

But in Hartford Acc. & Indem. Co. v. Randall, supra, note 14, it was held that 
G.C. 9510-4. “invests the injured person with such beneficial interest as entitles him 
to give notice of suit as required of the insured by the policy, and this independent of the 
knowledge or consent of the insured.” 

* Stacey v. Fidelty and Casualty Co., supra, note 11. 

* Steinbach v. Maryland Cas Co., 15 Ohio App. 392 (1921). 

* Supra, note 1. 

** June 22, 1938, 52 Stat. 866, c. 575; 11 U.S.C.A. 93. 


* Firestone Tire and Rubber Co. v. Agnew, 86 N.E. 1116, 194 N. Y. 165, 24 
L.R.A. (N.S.) 628, 16 Ann. Cas. 1150 (1909). 
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against certain shareholders to enforce liability for unpaid stock purchases. 
A New York statute had been enacted to /imit creditors’ rights against 
shareholders by making a judgment against the corporation (returned 
unsatisfied) a condition precedent to recovery, and by placing a two- 
year limitation upon the bringing of suits. The court said, in effect, 
that when such limits imposed by statute become impossible to perform— 
or if performance were a mere gesture—they might be dispensed 
with to the extent that the allowance of a claim by the bankruptcy 
court would satisfy the requirement of a final judgment. Here was 
not a right created by the statute under construction, but one /miting 
an existing right. The court chose to apply a liberal construction. 
If, in the instant case, it might be validly contended that the bankruptcy 
of the assured made performance of the statutory condition (namely a 
judgment against the bankrupt) impossible or impracticable of per- 
formance, a more liberal construction of the statute (G.C. 9510-4) 
could be defended on the ground that such construction was necessary 
to give effect to the intent of the legislature to benefit the party 
suffering injury. However, an examination of some of the cases involv- 
ing similar problems impels the belief that the plaintiff herein could 
have met the provisions of the statute by following a well-established 
practice. Specifically, he could have brought his action against the 
assured bankrupt, after the adjudication, reduced his claim to a final 
judgment against the assured, and filed a completely valid supplemental 
petition against the insurer. 

The filing of a petition in bankruptcy does not preclude the com- 
mencement of an action against the bankrupt;*® nor does an actual 
adjudication have the effect of preventing the commencement of such 
suit.°° An adjudication does not have the effect of ousting the state 
courts of their jurisdiction over suits against the bankrupt.** In fact, 
the opinion of one federal court respecting an application of a plaintiff 
for permission to sue the bankrupt in a state court is persuasive to the 
view that federal courts have no power to grant such permission, or 

In Woods v. Berry, 296 P. 332, 111 Cal. App. 675 (1931), the liability of the 
bankrupt’s co-defendant depended primarily upon the liability of the bankrupt. 
The defendant contended that the fact of filing precluded the initiation of a 
new action against the bankrupt. It was held that the filing of a petition in bankruptcy 
does not prevent commencement of an action against the bankrupt; the proper procedure 
being for the adverse party to ask for a stay—the granting of which is within the wise 
discretion of the bankruptcy court. 

See also, Perkins v. 1st Natl Bank, 56 P. (2d) 639, 47 Ariz. 376 (1936); Kantola 
v. Hendrickson, 12 P. (2d) 866, 52 Idaho 217 (1932); Cottier on BANKRUPTCY, 
13 ed., 1923, Vol. 1, p. 693. 

© Thompson v. Hill, 119 So. 320, 152 Miss. 390 (1929); Contra, Bank of Rothville 


v. Zaleuke, 295 S.W. 520, 221 Mo. App. 1051 (1927). 
= Brazil v. Azevedo, 162 P. 1049, 32 Cal. App. 364 (1916). 
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that such a permit would be of no legal efficacy where no order re- 
straining such suits has previously issued. Commenting in In Re Natow 
Bros.** one federal court held that, “This court has not enjoined peti- 
tioner from bringing such suit in any such court on this, or any other, 
claim . . . Upon what basis or on what theory such an order could 
be issued, or, if issued, would be of any legal force and effect, it is diffi- 
cult to understand.” It is evident that the filing of a petition and the 
consequent adjudication of the assured in the principal case did not 
operate automatically to prevent an action by this plaintiff against 
him. It seems unnecessary that he should have applied to the court 
at all. In any event, he should not have applied for permission to move 
against the trustee. He had no valid cause of action against the trustee 
for the negligence of the bankrupt, or the negligent breach of the 
contract to carry safely.** 

The bankruptcy court has the power, under Section 57d of the 
Chandler Act,** (formerly Section 63b of the Bankruptcy Act of 1898) 
to liquidate contingent and unliquidated claims. If the claim against 
the bankrupt in the instant case be viewed as an unliquidated tort claim, 
it was not provable against the estate for the reason that it was not 
pending when the petition in bankruptcy was filed.** Under this hy- 
pothesis, the court’s permission to the plaintiff to sue the trustee appears 
improper, because it is difficult to see how the bankruptcy court could 
be vested with jurisdiction over a non-provable claim within the meaning 
of 57d. However, the claim of the plaintiff was also grounded on a 
negligent breach of a contract to carry-safely, and as such it would be 
provable against the estate under Section 63a (4) of the Chandler 
Act.*® The bankruptcy court would have the power (under Section 
57d of the Chandler Act) to liquidate such a claim. It does not follow 
that it became the duty (or even the prerogative) of the court to advise 
the plaintiff that his default judgment against the trustee would be 
useless. 

While it is well-established that the filing of a suit against a bank- 
rupt is not automatically precluded by adjudication, it is equally true 
that the bankruptcy court, upon proper application by the bankrupt or 
other party in interest, has power to stay such suit pending discharge of 
the bankrupt.** This power does not extend to suits brought in good 

™ In Re Natow Bros., 283 Fed. 522, 49 A.B.R. 245 (D. C. 1922). 

%3 In Re Heim Milk Prod, Co., 183 Fed. 787 (D.C. 1910). 

™ Supra, note 27. 

June 22, 1938, 52 Stat. 873, ch. 575, s.1 (s. 63); 11 U.S.C.A. 103. 

% Supra, note 35; Maynard v. Elliott, 283 U.S. 273, 51 Sup. Ct. Rep. 390, 75 L. Ed. 


1028 (1930). 
7 June 22, 1938, 52 Stat. 849, ch. 575, s.1 (s.11); 11 U.S.C.A. 29. 
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faith against the bankrupt upon claims which are not released by a dis- 
charge.** The power to stay proceedings against the bankrupt exists 
only in the case of dischargable debts.** The power to stay is not man- 
datory,*° and it must be exercised—in the case of dischargable claims— 
in the use of the court’s wise discretion. The federal courts have limited 
themselves in the exercise of this discretionary power. The general 
criterion was enunciated in the leading case of Foust v. Munson S. S. 
Lines, where the court held that the bankruptcy court should not stay 
proceedings against the bankrupt unless such proceedings would hinder, 
delay or embarrass the administration of the estate.** In using this 
discretionary power the courts have evolved a rather clear principle 
respecting claims in the area of the principal case. Where a creditor 
brings action against the bankrupt for the purpose of reducing his claim 
to a judgment as a condition precedent to an action to enforce the lia- 
bility of a third party (z.e., a surety on a bond conditioned upon a final 
judgment against the principal), a stay of such proceedings has been 
held to be an abuse of discretion.*? In Mack v. Pacific 8. S. Lines, 
Lid.,** an employee who had a personal injury claim against a corporate 
debtor undergoing reorganization under 77b, was held to be entitled 
to a modification of a restraining order so that he might reduce his 
claim to judgment and move against the insurer. The extent of this 
willingness to allow claimants to proceed against the bankrupt is well 
phrased in Remington on Bankruptcy, Section 1974: “It is proper for 
the bankruptcy court to stay proceedings for a discharge, and to refuse 
to stay @ suit against the bankrupt, in order to permit a qualified judg- 
ment to be taken where the obtaining of such judgment, or the taking 
of other steps, is necessary in order to perfect the creditor’s rights against 
a third party, surety or guarantor.** 

In view of this tendency, clearly embracing the circumstances of 
the principal case, it appears that no impossibility of performance existed 

88 In Re Lawrence, 163 Fed. 131, 10 A.B.R. 698 (D.C. 1908); Cottier on 
BAnKRuPTCY, 13th ed., 1923, Vol. 1, p. 413. 

* Holmes v. Davidson, 84 Fed. (2d) 111 (C.C.A. 1936). 

“ Connell v. Walker, 291 U.S. 1, 54 Sup. Ct. Rep. 257, 78 L.Ed. 613 (1934). 

“ Foust v. Munson S.S. Lines, 299 U.S. 77, 81 L. Ed. 49, 57 Sup. Ct. Rep. go, 
298 U.S. 649 (1936), under 77b. Followed in: First Nat’l Bank of Wellston v. Conway 
Board Estates Co., 94 Fed. (2d) 736 (C.C.A. 1938), under 77b; Mack v. Pacific S.S. 
Lines, Ltd., 94 Fed. (2d) 95 (C.C.A. 1938), under 77b; In Re B.M.O. Corp., 24 Fed. 
Supp. 652 (D.C. 1938), power to stay validity exercised under 77b. 

“2 In Re Mercedes Import Co., 166 Fed. 427, 21 A.B.R. 590 (C.C.A. 1908); In Re 
Rosenthal, 108 Fed. 358 (D.C. 1901); Roebling’s Sons Co. of N. Y. v. Federal Storage 
Battery Co., 173 N.Y. Supp.. 297, 185 App. Div. 430 (1918). 

* Mack v. Pacific $.S. Lines, Ltd., supra, note 41. 

“Brown v. Four-in-One Coal Co., 286 Fed. 512, 2 A.B.R. (N.S.) 569, (C.C.A, 


1923); Jn Re Rosenstein, 276 Fed. 704, 47 A.B.R. 339 (C.C.A. 1921); In Re Remington 
Auto & Motor Co., 166 Fed. 427, 21 A.B.R. 590 (C.C.A.N.Y., reversing 20 A.B.R. 648). 
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with respect to compliance with the Ohio statute. The plaintiff need 
only have elected a proper and available remedy by bringing his action 
against the bankrupt, reducing his claim to judgment, and filing against 
the insurer thereafter. . R.M.A. 


LABOR LAW 


LIMITATION ON DEFINITION OF A TRADE DispuTE— 
PICKETING AS AN EXERCISE OF FREE SPEECH 


The plaintiff, operator of an exclusive restaurant in the City of 
Cleveland, petitioned for an injunction restraining the officers and mem- 
bers of three unincorporated labor unions from picketing her place of 
business. —The defendants were picketing in an attempt to persuade her 
to discharge her employees unless they became members of one of the 
defendant unions. The plaintiff-employer ran an open shop, did not 
attempt to persuade or dissuade her employees from joining any of the 
defendant unions, made no inquiry as to union affiliations when hiring 
employees, never discharged an employee for union activities, had no 
dispute with her employees about the wages or conditions, and did not 
undersell restaurants employing union help exclusively. The trial court 
rendered a decree restraining all picketing, bannering, and boycotting 
of plaintiff’s restaurant. On review the Court of Appeals permitted 
peaceful picketing and boycotting. ‘The Supreme Court of Ohio reversed 
the Appellate Court decree and rendered final judgment in conformity 
with the Common Pleas Court decree, Judges Zimmerman and Day 
dissenting.* 

The instant case is the first in which the Supreme Court of Ohio has 
been faced with the determination of whether or not the picketing 
union’s members must be, or have been, employees of the picketed 
employer in order for a trade dispute to be in existence. The Courts of 
Ohio have for many years held that the right to picket peacefully is 
dependent upon the existence of a trade dispute,” but the question has 
continually arisen as to exactly what that term connotes. The majority 
in the instant case cite La France Electrical Construction & Supply Co. 
v. 1.B.E.W.,° which held a trade dispute to exist when former employees 
were seeking to secure the right to work under terms of employment 
"Spear v. Rath 136 Ohio St. 352, Ohio Bar, March 11, 1940 (1940). The decision 
in this case was rendered on the ground that there were no acts of violence. 

7 La France Co. v. Elec. Workers 108 Ohio St. 61, 140 N.E. 899 (1923); Lundoff- 
Bicknell Co. v. Smith 24 Ohio App. 294, 156 N.E. 243 (1927); Driggs Farms, Inc. v. 


Milk Drivers’? Union, 49 Ohio App. 303, 3 Ohio Op. 212 (1935); 2 O.S.L.J. 301. 
* 108 Ohio St. 61, 140 N.E. 899 (1923). 
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different from those which their employer was requiring. Judge Zim- 
merman points out in his dissent that the La France case did not attempt 
to define the only instance in which there could be a trade dispute, but 
merely held that under such circumstances as those in that case there 
was such a dispute. There have been numerous lower court decisions 
in Ohio involving this question, the majority of which have been in 
accord with the principal case,* a considerable minority, however, hold- 
ing to the contrary.’ In the future it is to be expected that the courts 
of Ohio will follow the narrow definition of a trade dispute as indicated 
by the Supreme Court in the instant case and refuse to recognize the 
possibility of its existence unless there is a controversy between the 
employer and his employees, the latter of which have an intention and 
reasonable expectation that they will return to work for the former. 
Twenty-three states® have Anti-Injunction statutes forbidding the 
courts to issue injunctions in labor disputes, thirteen of which define a 
labor dispute in the words of the Norris-La Guardia Act as “any contro- 
versy concerning terms or conditions of employment or concerning the 
association or representation of persons in negotiating, fixing, maintain- 
ing, changing, or seeking to arrange terms or conditions of employment 
regardless of whether the disputants stand in the relation of employer- 
employee.’ Of the 13 states which have this definition, the courts of 
most of the jurisdictions have followed the probable intent of the statu- 
tory draftsmen and refused to issue an injunction in a labor dispute even 


“Saltzman v. Retail Employees’, 25 Ohio L. Abs. 354, 10 Ohio Op. 6 (1937); Brown 
vy. United Mine Workers, 25 Ohio N.P. (N.S.) 485 (1925); United Tailors v. Joint 
Board of Amalgamated Workers, 26 Ohio N.P. (N.S.) 439 (1926); White-Allen Chev- 
rolet v. Auto Mech. Union, 27 Ohio L. Abs. 273, 12 Ohio Op. 288, 3 Lab. Rel. Rep. 205 
(1938); Mulholland v. Waiters’ Union, 13 Ohio Dec. (N.P.) 342 (1902); Park v. Hotel 
Employees, 22 Ohio N.P. (N.S.) 257; Hellman v. Salesmen’s Assn., 23 Ohio N.P. 
(N.S.) 177 (1919); Markowitz v. Retail Dry Cleaners Union, 19 Ohio L. Abs. 445, 
3 Ohio Op. 366 (1935); Driggs Farms v. Milk Drivers’ Union, 49 Ohio App. 303; 3 Ohio 
Op. 212 (1935). For further discussion see Notes 4 O.S.L.J. 110 (1937), 5 O.S.L.J. 
236 (1938), and Ohio Bar, March 21, 1938, 703. 

5 Clark Lunch Co. v. Cleveland Waiters Local, 22 Ohio App. 265, 154 N.E. 362 
(1926); Wiley v. Retail Clerk’s Assn., 32 Ohio N.P. (N.S.) 257 (1934); McCormick 
v. Local Union, 13 O.C.C. (N.S.) 545, 32 Ohio C.C. 165 (1911); Frankel Chevrolet v. 
Meerchaum, 27 Ohio L. Abs. 425, 12 Ohio Op. 387 (1938). 

® States which have Anti-Injunction statutes following the Norris-LaGuardia Act 
definition: Colo. Sess. Laws (1933); c- 59; Idaho Sess. Laws (1933 c. 215; Ind. Acts 
(1933) c. 12; La. Laws (1934) Act. No. 203, p. 600; Md. Laws (1935) c. 574; Minn. 
Stat. (Mason Supp. 1936) sec. 4256 et seg.; N.Y. Laws (1935) c. 477; N.D. Laws (1935) 
c. 247; Ore. Code Ann. (Supp. 1935) sec. 49-1901 ef seg.; Utah Rev. Stat. (1933) sec. 
49.2.6-12; Pa. Laws (1937) No. 308; Wash. Laws Extraord. Sess. (1933) c. 7; Wis. 
Stats. (1933) sec. 103.51-103.63. States which have Anti-Injunction statutes but do not 
follow the Norris-LaGuardia Act definition: Ariz.; Calif.; Ill.; Kan.; Mass.; Mont.; 
N.H.; N.J.; Okla.; Wyo. See further The Fiction of Peaceful Picketing, Frank E. 
Cooper, 35 Micn. L. Rev. 73 (1936); State Anti-Injunction Legislation, W. P. Riddles- 
barger, 14 Ore. L. Rev. 501 (1935); Statutory Definitions of “Labor Dispute,’ Orval 
Etter, 19 Ore. L. Rev. 201 (1940). 

7 Italics added. 














336 LAW JOURNAL — JUNE, 1940 


though none of the plaintiff’s employees were members of the defendant- 
union.* Other courts in this group of states having such statutory defini- 
tion have, however, taken a narrower approach, holding that there can 
not be a legitimate trade dispute where the picketing parties were not 
employees or former employees of the plaintiff-employer.° 

In the absence of a statute defining a trade dispute as does the 
Norris-LaGuardia Act, the majority of courts have rendered decisions 
in accord with the Ohio Supreme Court definition.*® Some few courts 
have taken a broader view of the problem and held a trade dispute could 
exist where none of the plaintiff-employer’s employees were members of 
the picketing defendant-union.”* 

Judge Day, in his dissent, attacks the majority’s holding as a depriva- 
tion of defendant’s constitutional right of free speech. There is a 
decided contrariety of opinion in the courts on the issue of whether or 
not an injunction against picketing is a deprivation of the constitutional 
guaranty.’” In Ohio two lower courts have held this no deprivation’® 


* Wilson v. Birl, 27 F. Supp. 915 (1939); Lipoff v. United Food Workers Union, 
33 Pa. D. & C. 599 (1938); Peak v. McElroy, 33 Pa. D. & C. 556 (1938); Bergman v. 
Levenson, 13 N.Y.S. (2d) 955 (1939); Fairfield Bar v. Friedman, 14 N.Y.S. (2d) 709 
(1939); Bent Steel Sections v. Doe ef al., 10 N.Y.S. (2d) 920 (1939); Wallace v. Inter- 
national Assn., 155 Ore. 652, 63 P. (2d) 1090 (1936); Am. Furn. Co. v. I. B. of T. C., 
222 Wis. 338, 268 N.W. 250 (1936); Senn v. Tile Layers Protective Union, 222 Wis. 
383, 268 N.W. 270 (1936); Lauf v. E. G. Shiner, 303 U.S. 323, 82 L. Ed. 872, 58 Sup. 
Ct. 578 (1938). 

* Bond Stores v. Turner, 14 N.Y.S. (2d) 705 (1939); Fornili v. Auto Mechanic’s 
Union, 200 Wash. 283, 93 P. (2d) 422 (1939); Adams v. Bldg. Employees Union, 197 
Wash. 242, 84 P. (2d) 1021 (1938); Safeway Stores v. Retail Clerks Union, 184 Wash. 
322, 51 P. (2d) 372 (1935). 

* McKay v. Automobile Salesmen’s Union (Cal.) 89 P. (2d) 426 (1939); Duplex 
Printing Co. v. Deering, 254 U.S. 443, 41 Sup. Ct. 172, 65 L.Ed. 349 (1921); American 
Steel Foundries v. Tri-Central Trades Council, 257 U.S. 184, 42 Sup. Ct. 72, 66 L.Ed. 189 
(1921); Waitresses’ Union v. Benish Restaurant Co. (1925, C.C.A. 8th) 6 F. (2d) 
568; Keith Theatre v. Vachon, 134 Me. 392, 187 Atl. 692 (1936); Swing v. A. F. of L., 
372 Ill. g1, 22 N.E. (2d) 857 (1939); Motor Truck Co. v. Assn. of Machinists (Ill. 
App.), 22 N.E. (2d) 969 (1939); Meadowmoor Dairies v. Milk Drivers’ Union, 371 Il. 
377, 21 N.E. (2d) 308 (1939); Quinton’s Mkt. v. Patterson (Mass.), 21 N.E. (2d) 546 
(1939); Bull v. Alliance of Stage Employees, 119 Kans. 713, 241 Pac. 459 (1925); 
Mkt. St. Corp. v. Workers’ Local, 118 N.J. Eq. 448, 179 Atl. 689 (1935). 

™ Blumauer v. Operator’s Union, 17 P. (2d) 1115 (1933); Exchange Bakery v. 
Rifkin, 214 N.Y. App. Div. 777, 245 N.Y. 260, 157 N.E. 130 (1927); J. H. & S. Thea- 
tres v. Fay, 260 N.Y. 315, 183 N.E. 509 (1932); Empire Theatre v. Cloke, 53 Mont, 
183, 163 Pac. 107 (1917); Steffes v. Operators Union, 136 Minn. 200, 161 N.W. 524 
(1917); United Theatres v. Operators Union, 50 F. (2d) 189 (1931). 

“It is interesting to note that the courts seldom, if ever, distinguish between ban- 
nering, boycotting and picketing, as an exercise of free speech. The writer has failed to 
find any court drawing a distinction between these three when discussing the constitutional 
guaranty. This appears to be an expansive approach of the courts since picketing and ban- 
nering do not necessarily involve speech as it is usually defined, no actual utterance being 
present. However, this would appear to be a correct interpretation by the courts, since 
speech, besides the oral, involves the elements of expression and communication. There 
may be more of an expression and communication by a group of men walking back and 
forth in front of a store than there would be in the same men standing in front of the 
store and orally attempting to dissuade customers from entering the store. 

* Hellman v. Salesmen’s Assn., 23 Ohio N.P. (N.S.) 177 (1919); Foundry Co. v. 
Molders’ Union, 20 Ohio N.P. (N.S.) 161 (1917). 
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and one has discussed the issue but based its judgment on other 
grounds.** Several courts in other states have recognized the right to 
picket as an exercise of the constitutional guaranty of free speech,** one 
even going so far as to hold that the right to picket is unlimited and 
should be applied to any and all disputes between a business man and 
groups of citizens who may differ with him on a question of policy.”® 
On the other hand, there have been about an equal number of courts 
holding that issuing an injunction against picketing is not a deprivation 
of free speech.’ The Ohio Supreme Court in quoting from the syllabus 
in Meadowmoor Dairies v. Drivers’ Union," a recent Illinois case, suc- 
cinctly states the usual line of thought of those courts that hold that 
there has been no deprivation. That syllabus reads “the right to con- 
tract, the right to do business and the right to labor freely and without 
restraint are all constitutional rights equally sacred, and the privilege of 
free speech cannot be used to the exclusion of other constitutional rights 
nor as an excuse for unlawful activities in interference with another’s 
business, as the right to acquire and protect property is an inherent right 
not given but declared by the constitution.” It appears that the courts 
first decide if an injunction will issue; if it will, then they state that 
freedom of speech is a consitutional right which must be exercised so as 
not to interfere with other constitutional property rights. The Ohio case 
of Hellman v. Salesmen’s Ass’n.”* is an example of this reasoning. The 
court there discussed the two conflicting rights, one of property and one 
of personal liberty, and stated that there must be an attempt to harmonize 
the two in every case. From that point on the court stresses the infringe- 
ment upon the employer’s property rights by the unlawful interference 
by the defendant-union, that “unlawfulness” merely consisting of ban- 
nering of plaintiff’s place of business as “unfair.” The defendant-union, 
then, has no opportunity to stand on its constitutional guaranty, because, 
before that issue is discussed, the bannering and picketing is said to be 
unlawful solely because it infringes on plaintiff’s constitutional property 
guarantees. If the courts were to reverse their order of discussion and 

% Brown Mfg. Co. v. Local Union, 12 Ohio Dec. N.P. 753 (1902). 

* In re Heffron 179 Mo. App. 639 (1913); Lindsay & Co. v. Mont. Fed. of Labor, 
37 Mont. 264, 18 L.R.A. (N.S.) 707 (1908); Ex Parte Lyons, 27 Cal. App. (2d) 293, 
81 P. (2d) 190 (1938); Senn. v. Tile Layers Protective Union, 301 U.S. 468, 81 L. Ed. 
1229) 57 Sup. Ct. 857 (1937); People v. Harris, 104 Colo. 386, 91 P. (2d) 989 (1939). 

%% Ex Parte Lyons, note 16, supra. 

17 Cooks & Waiters Union v. Papageorge (Tex. Civ. App.), 230 S.W. 1086 (1921); 
Jordahl v. Hayda, 1 Cal. App. 696, 82 P. 1079 (1905); Meadow-moor Dairies v. Drivers’ 
Union, Note 10, supra; Swing v. A. F. of L., note 10, supra; Am. Fed. of Labor v. 
Buck’s Stove & R. Co., 33 App. D.C. 83 (1909); Robison v. Hotel Employees, 35 Idaho 
418, 207 Pac. 132 (1922). 


8 Note 10, supra. 
® Note 13, supra. 
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hold that the defendant’s bannering and picketing is in accord with its 
constitutional right, then perforce these courts would have to hold that 
the issuance of an injunction against such bannering would be unlawful. 
The ultimate decision would rest.on which constitutional guaranty is 
emphasized first. The effort of those courts using this line of reasoning 
is in accord with the early tendency of the courts of this country to 
uphold property rights where in conflict with personal liberties, but it is 
doubtful if it is in accord with the more modern trend protecting civil 
liberties.”° 

Some further light on the constitutional issue raised by Judge Day 
is afforded by the United States Supreme Court’s recent opinions in 
the two cases involving anti-picketing statutes, Thornhill v. Alabama,” 
and Carlson v. California.”* Although these decisions of the high court 
of the country concerned the validity of flat proscriptions of picketing 
by legislative fiat as distinguished from the judicial order restraining 
picketing approved by the Ohio Supreme Court in the instant case, both 
type-situations find a common denominator in the new constitutional 
doctrine that no state can, consistently with the supreme law of the 
land, deprive any person of the liberty of free speech. In the Thornhill 
opinion Mr. Justice Murphy includes Dorchy v. Kansas** in his footnote 
support for the proposition “that the rights of employers and employees 
to conduct their economic affairs and to compete with others for a share 
in the products of industry are subject to modification or qualification 
in the interests of the society in which they exist.” The Dorchy case 
found Mr. Justice Brandeis, for the Court, sustaining a Kansas statute 
restricting the use of the strike weapon, in its application to a union effort 
to enforce a stale and questionable claim. Quite recently, in a per 
curiam opinion not referred to by the Court’s newest member, the Court 
dismissed an appeal from a Maine decision** which had not found invalid 
a state statute for criminal conspiracy in its application to non-employee 
union officials conducting a strike for a closed shop.”” It would appear, 
then, that there remains to the state a power “to set the limits of per- 
missible contest open to industrial combatants.”*° What those limits 
are, in the light of present-day emphasis upon civil liberty guaranties, 
only the interstitial process of case-by-case litigation can tell. There is 

Hague v. C. I. O., 307 U.S. 496, 83 L. Ed. 1423, 59 Sup. Ct. 954 (1939); Lovell 
v. Griffin, 303 U.S. 444, 82 L. Ed. 949, 58 Sup. Ct. 666 (1938); Schneider v. State, 
308 U.S. 147, 5 Lab. Rel. Rep. 332 (1939). 

1 __ U.S. —, 84 L. Ed. 659, 60 Sup. Ct. 736 (1940). 

2 __ U.S. —, 84 L. Ed. 668, 60 Sup. Ct. 746 (1940). 

%3 272 U.S. 306, 71 L. Ed. 248, 47 Sup. Ct. 86 (1926). 

™% State v. Mackesy, 135 Me. 488, 200 Atl. 511 (1938). 


5 Mackesy v. State, 305 U.S. 570, 83 L. Ed. 359, 59 Sup. Ct. 230 (1938). 
*° Justice Murphy in Thornhill v. Alabama, Note 21, supra. 
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some basis in the Thornhill opinion for believing that the Federal 
Supreme Court views non-violent picketing as impregnable from gov- 
ernmental attack, whatever the circumstances of its use. Mr. Justice 
Murphy’s statement that “in the circumstances of our times the dissem- 
ination of information concerning the facts of a labor union dispute 
must be regarded as within that area of free discussion guaranteed by 
the Constitution” is indicative of such an approach. Yet the opinion is 
also susceptible of the interpretation that the Court was bent only upon 
striking down statutes so all-inclusive as to deny to labor the picketing 
weapon in any and all circumstances. “The statute as thus authorita- 
tively construed and applied leaves room for no exceptions based upon 
either the number of persons engaged in the proscribed activity, the 
peaceful character of their demeanor, the nature of their dispute with 
an employer, or the restrained character and the accurateness of the 
terminology used in notifying the public of the facts of the dispute. . . . 
We think that Section 3448 is invalid on its face.” Although in neither 
of the Federal Court cases were the full facts regarding the matters 
which resulted in the picketing before the Court, it is evident that in 
those cases there was an actual strike between employers and employees 
in furtherance of which the latter were picketing, whereas in the Ohio 
high court case the picketing was carried on by non-employees in the 
absence of any strike solely to induce the employer to employ only union 
members. The United States Supreme Court in the Thornhill case 
continually refers to the importance of free speech in the proper dissem- 
ination of the facts of a “labor dispute.” Justice Brandeis, assuming the 
existence of a labor dispute, had previously stated in Senn v. Tile Layers 
Protective Union™ that “members of a union might, without special 
statutory authorization by a State, make known the facts of a labor 
dispute for freedom of speech is guaranteed by the Constitution.” In 
view of this it does not seem unlikely that the constitutional issue in the 
area here under consideration will, like the equity issue earlier discussed, 
be resolved in terms of the meaning to be given that significant phrase. 


H.M.M. 


** Note 15, supra. 
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PLEADING AND PROCEDURE 


PLEADING AND PRocEDURE — JUDGMENT IN ACTION ON 
Express Contract as Res JuDICATA FOR ACTION ON 
IMPLIED Contract — ALTERNATIVE PLEADING 


In 1936 plaintiff lost an action on an express contract of partnership, 
it being held that there was no partnership contract. Plaintiff now sues 
on a quantum meruit theory, for services rendered. Held: that the 
judgment in the suit on the partnership contract was res judicata as to 
this action.” 

The basic problem in this action is whether or not a judgment in 
an action on an express contract is res judicata for an action on an 
implied contract arising out of the same subject matter. This specific 
question of whether actions on express contracts and implied contracts 
must be joined in the same action has apparently never been decided 
in any previous Ohio case. Fundamentally, this is a question of the 
definition of “cause of action.” Should it be used only as it has been 
used so far in this note, or should it be given a broader meaning? Do 
these two claims represent two different “‘causes of action” or are they 
so nearly alike as to represent but a single “cause of action”? In the 
narrow, legalistic, common-law sense they do represent two causes of 
action. Legalistically, quantum meruit does differ from express contract. 
Yet these claims are so close to each other that as a practical matter of 
everyday court practice the question should be raised as to whether or 
not there are really two causes of action. The operative facts and the 
evidence which plaintiff can produce for either claim are almost identical. 
The test of whether the same evidence would sustain both claims has 
been called the best and most accurate test of identity of causes of 
action.” Therefore, as a matter of practical judicial policy, it would 
be better to treat these two theories as alternate claims which must be 
raised in one action. As a result, treating the two claims as containing 
only one cause of action, res judicata applies to an attempt to raise either 
claim at a latter date.* 

Defenders of the narrow view of a cause of action may protest that 
plaintiff was denied the opportunity of a full hearing on all of her 


1 Golden v. Mascari, 63 Ohio App. 139 (1940). 

2 Ohio Fuel Gas Co. v. Mt. Vernon, 37 Ohio App. 159, 174 N.E. 260 (1930). 

® Petersine v. Thomas, 28 Ohio St. 596 (1876), quoting in effect, Fischli v. Fischli, 
I Blackf. (Ind.) 360 (1825): “When a matter is finally determined in an action between 
the same parties by a competent tribunal, it is to be considered at an end, not only as to 
what was determined, but also as to every other question which the parties might have 


litigated in the case,” 
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claims. Judge Bradbury states the broad policy behind estoppel as a 
practical tool of the court.* It is equally applicable to the broader concept 
of res judicata: 

“Doubtless cases occasionally occur where the estoppel works a 
hardship. It must always do that where it in fact prevents the associa- 
tion of a just demand or denies the interposition of a meritorious defense ; 
but these results rarely occur, and where they do occur, they can usually 
be traced to the negligence of the party estopped. The possibility of an 
occasional advantage unfairly secured by one of the parties to an action 
by reason of the rule is indeed a slight evil when compared with the 
mischief which would result from its abrogation.” 

The above discussion sets forth one facet of a problem that has 
troubled Ohio courts for many years. Blackburn, in “Alternative 
Pleading in Ohio,” sets the background for this decision. This back- 
ground will be sketched briefly in this paragraph. The problem of 
alternative pleading arises whenever a party has a case some of the 
operative facts of which are beyond his knowledge. The alternative 
pleading method is best suited to enable him to set forth his claims, 
though often inconsistent ones, and to afford him full relief and justice 
in one action. But the Ohio courts have in the past failed to come 
to any consistent conclusion as to whether or not alternative pleading 
shall be permitted in Ohio. One line of cases upholds the practice. 
Citizens Nat’l Bank v. C.N.O. Ry.° permits alternative pleading, saying, 
“There is no question that the commissioners who drafted the code, 
understood that in a petition under the code there would be, in a case 
like this, not two causes of action but one, incorporating in one all the 
facts together with a prayer for alternate relief.”* But another line of 
decisions has held that the plaintiff must elect which claim he will 
pursue.® Both lines of authority have been followed apparently indis- 
criminately up to 1919 when the last case in point was decided (of 
course excepting the principal case.)° 

It might be concluded from the principal case that the court has 
finally accepted the alternative pleading theory. But, unfortunately, it 
has done so only in a negative manner. The fact that the court never 

* 53 Ohio St. 361, 369 (1895). 

® 5 O.S.L.J. 247 (1939). 

*§8 Ohio Dec. Rep. 788, 790, 9 Wkly. L. Bull. 355 (1883). 

™See also Citizens Nat’l, Bank v. N. O. & T. P. Ry., 9 Ohio Dec. Rep. 147, 
11 Wkly. L. Bull. 86 (1884); First Nat’l. Bank v. C. N. B. & T. P. Ry., 9 Ohio Dec. 
Rep. 702, 16 Wkly. L. Bull. 399 (1886). 

* Sturges v. Burton, 8 Ohio St. 215, 72 Am. Dec. 582 (1858); Cincinnati v. Third 
Nat’l. Bank, 1 Ohio C.C. 199, 1 Ohio C.D. 109 (1885). 

® Harris v. Webb, 22 Ohio N.P. (N.S.) 359, 31 Ohio Dec. 387, which hewed to the 


line of requiring election of one or the other of two inconsistent claims, upon a motion to 
make more definite, 
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inspects the alternative pleading problem in so many words and therefore 
doesn’t decisively state the conclusion which tacitly results from the 
decision tends to weaken the case as a final solution of that problem. 
There is even a slight possibility that the case might be held to establish 
a principle requiring an election of pleas rather than alternative pleading 
but the wording of the decision would seem to indicate that the court 
would have decided in favor of the alternative pleading theory had it 
looked the problem squarely in the face. R.L.B. 


TRUSTS 


Trusts — THE Onto Trust INVESTMENT STATUTE 


The problem of investment in these days of wars, economic de- 
pressions, unemployment, and inflation are very real and very present. 
The questions of relative security of principal, amount and permanence 
of income are considered every day by all classes of investors. The invest- 
ing public must be constantly alert to activities in all parts of the nation 
and the world which affect the great securities markets. A great silver 
shipment from India or China, or a change in the foreign policy of 
some distant nation, may, and often does affect the trends of stock, 
bond and commodity markets. The “blue chip” of today may be the 
“dog on the market” of tomorrow. All these factors and many more 
must be reckoned with by the usually careful but poorly informed in- 
vesting public. Difficult as the position of the ordinary prudent investor 
may be, the position of a trustee, in placing the funds and property in his 
care in such manner as to ensure the beneficiaries an adequate income 
and at the same time safeguard the principal, is one infinitely more 
difficult and precarious. In order to aid the trustee in this matter and 
at the same time provide him with some protection, legislatures of many 
states have enacted statutes governing types of investments and prescrib- 
ing the outer limits as to conduct and discretion.* 

These statutes have been of two different types,” mandatory and 
permissive. —The mandatory statutes expressly limit the trustee in invest- 
ing to the types of securities set out.* Any deviation from this list con- 
stitutes a breach of trust. The permissive statute* is the more usual 
treatment and also sets forth categories of permissible investments for a 

*See former section Onto G.c. 11214. And the present section 10506-41. 

* Legal Lists in Trust Investment, 49 Yate L.J. 891 (1940) sets out instances of 
mandatory and permissive statutes, pages 895-900. 

* See for example INpv. Star. ANN. (Burns, 1933 Code Book sec. 18-1204). “Shall 
invest . . . but no other... ” 


*“The trustees may invest . .. .” The Ohio statute 10506-41 and the former 
statute 11214 are also permissive in form. 
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trustee. The effect of these permissive statutes is to afford the trustee 
some measure of protection if he invests within the legal list, but if they 
go beyond these categories, then the securities must be judged on their 
own merits.” It is submitted that the purpose of the legislatures when 
enacting these statutes was two-fold, to set a guide for and to afford 
some protection to the trustee, and not to act as an investment counselor. 

The present Ohio statute® is permissive in form as was the former 
statute.’ The permissive nature of the former provision was expressly 
recognized by the Ohio Supreme Court in Willis Adm’r v. Braucher, 
Guardian.” In his opinion Spear, J., said: “Jt is perhaps enough to say 
of this statute that it is permissive.’ It provides for situations where 
the instrument constituting the trust does not otherwise provide. Un- 
doubedly it indicates a general policy: a policy of carefulness in the 
handling of trust funds; it points out a course free from risk, and affords 
a sure method by which the trustee may secure an affirmation of the 
legality of his investment in advance.’ The court in that case, 
expressly recognizing the difficulties of investing, refused to surcharge 
a trustee who invested in bank stock, so long as the truste exercised his 
discretion in ascertaining the value of the stock, acting in honest belief 
and good faith, and upon the advice of business men of sound fudgment 
who knew the market value of the stocks. 

For cases involving a more strict approach in Ohio, an inferior Ohio 
Court has held that a trustee may not invest in stocks." An Ohio 
Appellate Court has stated that the purchase of stocks by a trustee is 
contrary to Section 11214, but in that case the purchase was also 
contrary to the terms of the will.’” 

Until the recent case Home Savings and Loan Co. v. Strain et al, 
Trustees,* it has been generally assumed on the authority of the 
Braucher case that the Ohio investment statute belonged in the per- 
missive class. In the Strain case, the Supreme Court stated that the 
provisions of Ohio G.C. sec. 11214 were mandatory; that the authority 
of the testamentary trustee extends only to the categories of securities 


5 In Re Cook’s Est., 20 Del. Ch. 123, 171 Atl. 730 (1934). Also see Wilmington 


Trust Co., et al. v. Worth et al., 19 Del. Ch. 314, 167 Atl. 848 (1933). “ ... such 
statutes are said to create a ‘protective haven’ for the trustees.” 49 Yate L.J. 891 at 898. 
® Onto G.c. sec. 10506-41. “ .. . may invest them in the following;” 
7 Former Onto G.C. sec. 11214. “ ... may invest... .” 


§ 49 Ohio St. 290, 87 N.E. 185, 55 L.R.A. (N.S.) 273 (1909). Also see 40 Onto 
JuRisPRUDENCE, Trusts, sec. 147 page 383, sec. 148 page 384 where the permissive nature 
of Onto G.c. sec. 11214 is recognized. 

* Italics added. 

2° Willis v. Braucher, supra, note 8. 

™% Guthrie v. Cincinnati Gas and Electric Co., 2 Ohio N.P. (N.S.) 117, 15 Ohio 
Dec. 23, citing King v. Talbot, 40 N.Y. 76 (1869). 

2 In Re Trusteeship of Couden, 9 Ohio App. 207 (1917). 

* 130 Ohio St. 53, 3 Ohio Op. 104, 18 Ohio L. Abs. 60, 99 A.L.R. 903 (1935). 
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listed in the statute unless the will creating the trust confers greater 
powers on the trustee, or unless the trustee has received approval of 
the court to invest in non-legals. The Court answered the defendant’s 
contention that the statute is permissive with a quotation from the final 
clause of the statute, “.. . or in such other securities as the court having 
control of the administration of the trust approves.”"* and infers that 
this qualifies the “ 
submitted that this is simply not so; that this clause does not qualify the 
permissive nature of the statute, but is merely an additional means by 
which the trustee may obtain that degree of protection which the list 
itself affords. We must always return to the basic and fundamental 
purpose of this statute which was to afford some guides to the trustee, 
and if followed, some degree of protection. 

The Court distinguished the Braucher case on the basis of dis- 
cretion granted the trustee in the will. This is a valid though legalistic 
distinction. It is suggested that the true distinction is that even though 
the Court felt in the Braucher case that a trustee could purchase bank 
stock and not violate the standards of prudence and good faith, this 
could not be done in the speculative days of 1928. If this distinction be 
the true one, the Court recognized the tremendous changes in types 
and relative risks in investments which took place between 1904 and 
1928. Thus it would follow that a purchase of bank stock by a trustee 
in the year 1928 could not come within the class of prudent trust in- 
vestments, and the purchase would be a breach of trust in itself. In sup- 
port of this theory the Court said: “The rule adopted in the majority 
of jurisdictions is that in the absence of express authority granted by the 
instrument creating the trust or authority conferred on the fiduciary by 


may invest” permissive phrase in the statute. It is 


Court order or statute, a fiduciary has no power to invest the funds 
in the stock of a private corporation.”*® It would seem that this is all 
that was necessary to decide the instant case and make it unnecessary 
for the Court to re-interpret the statute. 

The statute as it now stands with the interpretation of the Supreme 
Court in the Strain case is mandatory,*® with investments outside the 
legal list permitted if the will permits or with court approval. If this 
interpretation prevails, will the trustee be protected by the mere fact 
that he stays within the legal list? It would seem that this should follow 

4 OuIO G.c. sec. 11214. 

© Home Savings and Loan Co. v. Strain et al., Trustees, supra, note 13, at page 58. 

8 See ScoTr on Trusts (1939) sec. 227. 13 n. 2. But note, the present statute, On10 
G.c. sec. 10506-41 has not been interpreted on this point. The new statute is considerably 
more extensive in scope and does not contain the phrase which the Court used to make the 
former statute mandatory. Many lower court opinions contain dicta to this effect. See, 


Shick v. Kroeger, 22 Ohio L. Abs. 389 (1936); Witmeyer v. Sheets, 24 Ohio L. Abs. 59, 
64, 66 (1937). 
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and there are some dicta in Ohio cases which could be so interpreted.*’ 
However, this has not been the interpretation placed on these statutes, 
although the courts are reluctant to surcharge the trustee if he has 
stayed within the legal list.** The trustee must still exercise his own 
judgment and discretion and he is not absolved from the duty of 
exercising reasonable care.** It is quite possible that many of the security 
categories listed would include permitted securities which if purchased 
by a trustee would constitute gross abuse of his discretion and a breach 
of trust.* Also, the duty of determining whether a bond or mortgage 
is within any of the categories contemplated by the statute is still placed 
on the trustee.”* 

In conclusion, it is submitted that the true interpretation should 
emphasize the permissive nature of the statute set out in the words “may 
invest;”** that the purpose of the legislature, was to set a standard of 
permissible investments for trustees and did not intend to exclude all 
others; that the list set out provides a protection for the trustee and 
a presumpion of reasonable diligence and good faith if he follows it; 
that the clause** used by the Court in the Strain case in reaching the 
mandatory result is inserted for the purpose of extending this protection 
to non-legals approved by the court. Finally it is suggested that it is not 
wise public policy to have a mandatory trust investment statute in these 
days of questionable financing, both public and private, and that it would 
be better to permit a trustee to purchase a good security wherever found. 


J.W.L. 


*' In Re Trusteeship of Trischer, 46 Ohio App. 405, 15 Ohio L. Abs. 54, 39 Ohio 
L. Rep. 451, 188 N.E. 876 (1933). Willis v. Braucher, 79 Ohio St. 290, 298 “... it 
points out a course free course from risk and affords a certain sure method by which the 
trustee may secure an affirmation of the legality of his investment in advance.” 

8 Legal Lists in Trust Investment (1940), 49 YALE L.J. 891, 895. 

* Delafield v. Barrett ef al., 270 N.Y. 43, 200 N.E. 67, 103 A.L.R. 441 (1936). 
Also see, Matter of Jacobs, 152 Misc. 139, 273 N.Y.S. 279 “The effect of the statute is 
not to excuse the fiduciary in case of loss where he invests in securities of the permitted 
classes without proper investigation and the exercise of reasonable care... .” Also see, 
2 Scotr on Trusts (1939) sec. 227, 12. 

® Municipal bonds are in the permitted class in Ohio if the city has not defaulted on 
its obligations for more than one hundred and twenty days in the previous ten years. The 
bonds of American municipalities are at the present time notorious as a poor financial risk 
when considered as a class. An investment by a trustee in such obligations, completely 
fulfilling the terms of the statute could, even so, be a breach of duty. 

*! Supra, note 18. 

* As a general proposition when a legislature uses the word “may,” such use connotes 
discretion. If a mandatory interpretation is desired “shall” is used. 

* Supra, note 14. 
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An INTRODUCTION TO THE SocIoLoGy OF THE Law. N. S. 
Timasheff, Cambridge: Harvard University Committee on 
Research in the Social Sciences, 1939. 


During the last quarter-century juristic thought has followed two 
general lines. One of these is the neo-realistic, emphasizing the effects 
of social pressures and psychological processes of individuals in the de- 
termination of judicial decisions. The other approach has been that of 
the sociological jurist, who seeks an interpretation of the law based on 
a social evaluation of its purposes. In keeping with these trends, a group 
of sociologists are investigating codrdinated human behavior and the 
nature of the law as a social institution. 

One of these sociologists, N. S. Timasheff, has been interested in 
this subject for several decades. Timasheff wrote and lectured in 
Russia and Germany for a number of years prior to his coming to Har- 
vard University in 1936. The result of his long study of the subject 
is presented in An Introduction to the Sociology of the Law. The 
method used in this book differs somewhat from the standard one em- 
ployed by sociologists, for instead of consisting of observations from 
case studies, the material is rather abstract in form. 

The aim of the author is to formulate a definition of law, showing 
it to be the progeny of certain types of codrdinated behavior of indi- 
viduals. What we know as law is the conjunction of the ethical group- 
conviction and a power relationship in society, with their combined 
strength. The belief of rightness in law is contributed by the ethical 
group-conviction. The development of this type of codrdinated human 
behavior is described by Timasheff as a background for his definition 
of the law as a social institution. 

The other necessary ingredient of the definition, the power rela- 
tionship based on the imperative codrdination, contributes the compulsion 
essential to enforcement. The author traces this element through the 
stages of its development from individual to group activity. The psy- 
chological explanation given for the growth of the imperative codrdina- 
tion is interesting. It is based on a natural “tendency” of dominance- 
submission in any group of individuals. The nature of the submission 
becomes less and less conscious as the power relationship grows in size 
and complexity. The successful power relationship must operate as does 
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the British system of government, in which the active power center 
allays possible internal conflicts by permitting fresh elements to ascend 
from the “passive periphery,” and to take their places among the 
dominators. 

Timasheff, as a sociologist, is more concerned with showing the 
nature of the law as a social institution than he is with evaluating that 
instituion. The latter function he leaves to the philosopher. Never- 
theless, the author would not allow us to believe that the institution of 
law could be postulated on a theory of natural law. This is most em- 
phatically shown in his description of international law. International 
law is not a superstate law, but consists merely in the overlapping of 
similar rules of different states regarding interstate relations. It involves 
no more than a mutual recognition of such rules. We are led to believe 
that any other recognition of the rights of other states would have to be 
classed as “international morality.” 

The author directs his most severe criticism towards neo-realist 
thinkers, who emphasize the unpredictability of rules of law. They fail 
to recognize, says Timasheff, that there are both constant (abstract 
rules) and variable factors in judicial decisions. Legal disequilibrium 
or uncertainty is merely the result of disharmony between real forces 
and verbal formulas “expressing”’ the law. 

It is difficult for one to measure the value, to the lawyer and judge, 
of such a sociological study as this. An understanding of the sociolog- 
ical basis and the component elements of the law should serve to bring 
sociologist and lawyer closer together in their attempt to grasp both 
the functioning and the function of law. The most pressing need, as 
pointed out by President Robert Hutchins of the University of Chicago, 
is for someone to “strike some mutual sparks” in the liaison between 
sociologist and lawyer in order that the science of sociology might pro- 
duce more practical benefits for the legal profession." Whether or not 
the present work meets his test, its basic nature and its precision con- 
stitute a step in the right direction. J.E.H. 


THE CONSTITUTIONAL History OF THE UNITED STATEs 1826- 
1876. Homer Carey Hockett.' The Macmillan Company, 
New York, N. Y., 1939. $3.00. 


It is interesting as well as profitable to view the two published 
volumes of Professor Hockett’s planned three-volume work on The 
* Hutchins, Robert M., Autobiography of an Ex-Law Student (1933), 7 Am. L. 


School Rev. 1051, 1053. 
? Professor of History, Ohio State University. 
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Constitutional History of the United States in relation to their sub-titles 
taken from the preamble of the Constitution. The first volume of the 
series, reviewed in a previous issue,” is sub-titled The Blessings of 
Liberty. It tells a story of fifty years under the Constitution which 
were marked by an evolution of constitutional principles in an atmos- 
phere of acute discord. The present volume, labeled 4 More Perfect 
Union, is a graphic description of the impact of sectional, political and 
economic interests upon this early constitutional thought. At first glance, 
the phrase a more perfect Union placed on the title page of a volume 
which depicts an era of unrest, secession and civil war appears ironic. 
But second-thought brings a realization that a more perfect Union 
did emerge from the cross-fire of conflict and debate. 

Framers, ratifiers and academic theorists disagreed fundamentally 
at two vital points in their construction of the Constitution: (1) the 
nature of the Union, (2) the final authority to maintain the distribution 
of power. The first century under the Constitution settled these prob- 
lems—if not to the satisfaction of all contending groups. This, briefly, 
is the theme of Mr. Hockett’s first two volumes. 

In the present volume, he sketches a half-century of conflict during 
which these theoretical propositions were subjected to more than search- 
ing analysis. Mr. Hockett treats the more significant problems of an 
era of stress and strain in which the almost unbearable weight of sec- 
tional interests, personal ideals, intellectual egoism, economic pressure 
and political prejudice was hurled against the whole body of tentatively 
(even tenuously) reasoned constitutional principles. The persistent de- 
sire to preserve the Union at any cost was submerged by tides of bitter 
disagreement. The taut cords of argument and debate frayed and 
snapped. Theoretical problems were resolved only after civil war and 
reconstruction. 

Physically, the text has been set forth in four sections. The first, 
The Reaction A gainist Nationalism, treats a period before the Civil 
War when the Supreme Court was the object of much criticism. Many 
vitriolic comments were directed toward decisions viewed as encroach- 
ments upon state sovereignty. This period also saw a growing discon- 
tent in the South, and the advent of the nullification theorists. Part two 
deals with The Democratization of the Federal Government under 
President Jackson. It picks up the thread of culture from Mr. Hockett’s 
earlier volume and weaves a more complete pattern of democratic de- 
velopment. One chapter offers a provocative analysis of the effect of 


?Tue ConstiruTionaL History oF THE UNitrep States 1776-1826, Homer Carey 
Hockett. The MacMillan Company, New York, N. Y., 1939. $3.00. Reviewed in 
(1940) 6 O.S.L.J. 248. 
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a changing Supreme Court personnel upon the shaping of new consti- 
tutional principles. Part three discusses The Constitutional Aspects of 
the Slavery Controversy, giving brief attention to factual background. 
A final section presents the problems of War and Reconstruction. 

Mr. Hockett’s work suggests more than it describes the background 
of the struggle involved in developing a more perfect Union. Factual 
and historical details have been deliberately omitted. While the volume 
might fairly be called an abstract of the most salient ideas ideas of an 
era, the dynamics of political purpose, significant events, and personal 
ambitions have been skillfully related to the constitutional problems of 
the time. Extracts from contemporary speeches have been used by Mr. 
Hockett to implement his discussion of the more vital issues. He appears 
to have discovered the essence of a fine bibliography, and presented it 
with care and perspective. 

R.M.A. 
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